
ŚĞ�ƉŽƚĞŶƟ�Ăů�ĨŽƌ�ƐŝŐŶŝĮ�ĐĂŶƚ�ŝŵƉĂĐƚƐ�
to water supplies from the

ŝŵƉůĞŵĞŶƚĂƟ�ŽŶ�ĂŶĚ�ĞŶĨŽƌĐĞŵĞŶƚ�ŽĨ�ƚŚĞ�
Endangered Species Act (“ESA”) became
a reality when The Aransas Project
(“TAP”) fi led suit in 2009 against the Texas 
Commission on Environmental Quality
(“TCEQ”) alleging a “take” of whooping
ĐƌĂŶĞƐ�ĂƐ�Ă�ƌĞƐƵůƚ�ŽĨ�d��Y ͛ Ɛ�ĂĚŵŝŶŝƐƚƌĂƟ�ŽŶ�
ŽĨ�ŝƚƐ�ǁ ĂƚĞƌ�ƌŝŐŚƚƐ�ƉĞƌŵŝƫ��ŶŐ�ƉƌŽŐƌĂŵ͘ �
K Ŷ�:ƵŶĞ�ϯ Ϭ͕�ϮϬϭϰ͕ �ƚŚĞ�h ͘ ^͘ �&ŝŌ�Ś��ŝƌĐƵŝƚ�
Court of Appeals reversed the decision of
the district court and held that TAP had
failed to establish a “taking” of whooping
ĐƌĂŶĞƐ�ƉƵƌƐƵĂŶƚ�ƚŽ�̂ ĞĐƟ�ŽŶ�ϵ�ŽĨ�ƚŚĞ��^� ͘ �
K Ŷ�D ĂƌĐŚ�ϭϲ ͕ �ϮϬϭϱ͕ �d�W�Į�ůĞĚ�Ă�ƉĞƟ�Ɵ�ŽŶ�
ĨŽƌ�ǁ ƌŝƚ�ŽĨ�ĐĞƌƟ�ŽƌĂƌŝ�ƚŽ�ƚŚĞ�h ͘ ^͘ �̂ ƵƉƌĞŵĞ�
�ŽƵƌƚ�ƚŽ�ĂƉƉĞĂů�ƚŚĞ�ĚĞĐŝƐŝŽŶ�ŽĨ�ƚŚĞ�&ŝŌ�Ś�
�ŝƌĐƵŝƚ ͘ ��ůƚŚŽƵŐŚ�ƚŚĞ�ďĂƩ�ůĞ�ĐŽŶƟ�ŶƵĞƐ�ŝŶ�
ƚŚĞ�ůĂǁ ƐƵŝƚ͕ �ŝƚ�ŝƐ�ŶŽƚ�ƚŚĞ�ŽŶůǇ�ďĂƩ�ůĞ�ŽŶ�
ƚŚĞ�ŚŽƌŝǌŽŶ�ƌĞůĂƟ�ŶŐ�ƚŽ�ƚŚĞ��^�͛ Ɛ�ŝŵƉĂĐƚƐ�
on water rights. Water rights holders
ƐŚŽƵůĚ�ƉƌĞƉĂƌĞ�ĨŽƌ�ƚŚĞ�ůŝƐƟ�ŶŐ�ŽĨ�ĐĂŶĚŝĚĂƚĞ�
ĂƋƵĂƟ�ĐͲĚĞƉĞŶĚĞŶƚ� ƐƉĞĐŝĞƐ͕ � ƐƉĞĐŝĮ�ĐĂůůǇ�
ĨƌĞƐŚǁ ĂƚĞƌ�ŵƵƐƐĞůƐ͕ � ǁ ŚŽƐĞ�ůŝƐƟ�ŶŐ�ĂŶĚ�
ƉƌŽƚĞĐƟ�ŽŶ�ƵŶĚĞƌ�ƚŚĞ��^��ĐŽƵůĚ�ƐĞǀ ĞƌĞůǇ�
limit water supplies within the river
basins in which the species are located.

�ĞĐĂƵƐĞ�ƚŚĞ�ůŝƐƟ�ŶŐ�ŽĨ�ĨƌĞƐŚǁ ĂƚĞƌ�ŵƵƐƐĞůƐ�
could aff ect water availability and eco-
nomic development, the Texas Comptrol-
ler of Public Accounts, who presides over
the Interagency Task Force on Economic
Growth and Endangered Species (“ESA
Task Force”), has been closely following
ƚŚĞ�ƉƌŽƉŽƐĞĚ�ůŝƐƟ�ŶŐ�ŽĨ�ƚŚĞƐĞ�ĨƌĞƐŚǁ ĂƚĞƌ�
mussels. The following fi ve central Texas 
ŵƵƐƐĞůƐ�ĂƌĞ�ĐƵƌƌĞŶƚůǇ�ƉƌŽƉŽƐĞĚ�ĨŽƌ�ůŝƐƟ�ŶŐ�

in 2017 or later: Texas fatmucket (Lampsi-
lis bracteata); Texas pimpleback (Quadru-
la petrina); Golden orb (Quadrula aurea);
Texas fawnsfoot (Truncilla macrodon);
and Smooth pimpleback (Quadrula hous-
tonensis). One mussel species, the Texas
hornshell (Popenaias popei), is proposed
ĨŽƌ�ůŝƐƟ�ŶŐ�ƚŚŝƐ�ǇĞĂƌ͘

dŚĞƌĞ�ŝƐ�ŶŽ�ĚŽƵďƚ�ƚŚĂƚ�ƚŚĞ�ůŝƐƟ�ŶŐ�ŽĨ�ĨƌĞƐŚͲ
water mussels will impact the develop-
ment of future water supplies in Texas.
/Ŷ�ĨĂĐƚ͕ �ŝŶ�ĂŶƟ�ĐŝƉĂƟ�ŽŶ�ŽĨ�ƚŚĞ�ƉŽƚĞŶƟ�Ăů�
ŝŵƉĂĐƚƐ�ĨƌŽŵ�ůŝƐƟ�ŶŐ�ƚŚĞƐĞ�ŵƵƐƐĞůƐ͕ �ƚŚĞ�
Texas Comptroller commissioned an eco-
nomic study to determine what the po-
ƚĞŶƟ�Ăů�ĞĐŽŶŽŵŝĐ�ŝŵƉĂĐƚƐ�ŵŝŐŚƚ�ďĞ�ĨƌŽŵ�
ůŝƐƟ�ŶŐ�ƚŚĞƐĞ�ƐƉĞĐŝĞƐ͘ �dŚĞ�ƐƚƵĚǇ͕�ƉƵďůŝƐŚĞĚ�
in 2013, examined the economic impacts
that may occur if certain environmental
fl ows had to be maintained for the mussel 
species (if listed) in rivers and streams in
the Brazos, Colorado, and Guadalupe-San
Antonio River Basins. The study found that
ƵŶůĞƐƐ�ŵŝƟ�ŐĂƟ�ŽŶ�ŝƐ�ƵŶĚĞƌƚĂŬĞŶ�ƚŽ�ƚƌĂŶƐĨĞƌ�
ǁ ĂƚĞƌ�ƐƵƉƉůŝĞƐ�ĚƵƌŝŶŐ�ĚƌŽƵŐŚƚ�ĐŽŶĚŝƟ�ŽŶƐ͕ �
one-year impacts for losses in the com-
mercial/industrial, municipal, and agricul-
tural sectors in Bexar, Medina, and Tom
' ƌĞĞŶ�ĐŽƵŶƟ�ĞƐ�ĂůŽŶĞ�ĐŽƵůĚ�ƌĂŶŐĞ�ĨƌŽŵ�
$37 million to $80 million.

When Texas Comptroller Glenn Hegar took
offi  ce on January 1, 2015, he hired Dr. Rob-
ert Gulley to oversee federal endangered
species issues as Director of Economic
Growth and Endangered Species Manage-
ment in the Comptroller’s offi  ce and as li-

aison with the ESA Task Force. Dr. Gulley is
ǁ ĞůůͲŬŶŽǁ Ŷ�ŝŶ�ƚŚĞ��^��ĂƌĞŶĂ͕ �ƉĂƌƟ�ĐƵůĂƌůǇ�
for his extraordinary eff orts as the Director 
of the Edwards Aquifer Recovery Imple-
ŵĞŶƚĂƟ�ŽŶ�WƌŽŐƌĂŵ�ĞƐƚĂďůŝƐŚĞĚ�ďǇ�̂ ĞŶĂƚĞ�
Bill 3 in 2007. Recognizing the wide-reach-
ŝŶŐ�ŝŵƉĂĐƚƐ�ƚŚĂƚ�ůŝƐƟ�ŶŐ�ĨƌĞƐŚǁ ĂƚĞƌ�ŵƵƐƐĞůƐ�
could have on water supplies, Dr. Gulley
is working to form stakeholder groups
within the state to collaborate on eff orts 
ƚŽ�ĂĚĚƌĞƐƐ�ƚŚĞ�ƉŽƚĞŶƟ�Ăů�ůŝƐƟ�ŶŐ�ŽĨ�ĨƌĞƐŚͲ
ǁ ĂƚĞƌ�ŵƵƐƐĞůƐ�ĂŶĚ�ĚĞƐŝŐŶĂƟ�ŽŶ�ŽĨ�ĂƐƐŽͲ
ĐŝĂƚĞĚ�ĐƌŝƟ�ĐĂů�ŚĂďŝƚĂƚ͘ �̂ ƵĐŚ�ĐŽůůĂďŽƌĂƟ�ŽŶ�
ǁ ŽƵůĚ�ůŝŬĞůǇ�ŝŶĐůƵĚĞ�ŝŶĨŽƌŵĂƟ�ŽŶ�ƐŚĂƌŝŶŐ�

MUSSEL LISTINGS UNDER THE ENDANGERED SPECIES
ACT AND PREPARING FOR THE BATTLES AHEAD
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Lloyd Gosselink Rochelle & Townsend,

P.C., provides legal services and specialized

assistance in the areas of municipal,

ĞŶǀ ŝƌŽŶŵĞŶƚĂů͕�ƌĞŐƵůĂƚŽƌǇ͕�ĂĚŵŝŶŝƐƚƌĂƟ�ǀ Ğ�

ĂŶĚ�ƵƟ�ůŝƚǇ�ůĂǁ ͕ �ůŝƟ�ŐĂƟ�ŽŶ�ĂŶĚ�ƚƌĂŶƐĂĐƟ�ŽŶƐ͕ �

and labor and employment law, as well as

ůĞŐŝƐůĂƟ�ǀ Ğ� ĂŶĚ� ŽƚŚĞƌ� ƐƚĂƚĞ� ŐŽǀ ĞƌŶŵĞŶƚ�

ƌĞůĂƟ�ŽŶƐ�ƐĞƌǀ ŝĐĞƐ͘ �

�ĂƐĞĚ� ŝŶ� �ƵƐƟ�Ŷ͕ � ƚŚĞ� &ŝƌŵ ͛ Ɛ� ĂƩ�ŽƌŶĞǇƐ�

ƌĞƉƌĞƐĞŶƚ�ĐůŝĞŶƚƐ�ďĞĨŽƌĞ�ŵĂũŽƌ�ƵƟ�ůŝƚǇ�ĂŶĚ�

ĞŶǀ ŝƌŽŶŵĞŶƚĂů� ĂŐĞŶĐŝĞƐ͕ � ŝŶ� ĂƌďŝƚƌĂƟ�ŽŶ�

proceedings, in all levels of state and federal

courts, and before the Legislature. The

Firm’s clients include private businesses,

ŝŶĚŝǀ ŝĚƵĂůƐ͕ � ĂƐƐŽĐŝĂƟ�ŽŶƐ͕ � ŵƵŶŝĐŝƉĂůŝƟ�ĞƐ͕ �

ĂŶĚ�ŽƚŚĞƌ�ƉŽůŝƟ�ĐĂů�ƐƵďĚŝǀ ŝƐŝŽŶƐ͘ �

The Lone Star Current reviews items of

interest in the areas of environmental,

ƵƟ�ůŝƚǇ͕� ŵƵŶŝĐŝƉĂů͕� ĐŽŶƐƚƌƵĐƟ�ŽŶ͕ � ĂŶĚ�

employment law. It should not be construed

as legal advice or opinion and is not a

ƐƵďƐƟ�ƚƵƚĞ�ĨŽƌ�ƚŚĞ�ĂĚǀ ŝĐĞ�ŽĨ�ĐŽƵŶƐĞů͘�

To receive an electronic version of The Lone
Star Current via e-mail, please contact
Jeanne Rials at 512.322.5833 or jrials@
lglawfi rm.com. You can also access The
Lone Star Current on the Firm’s website at
www.lglawfi rm.com.

ONE STAR

James F. Parker, III has joined the Firm’s
>ŝƟ�ŐĂƟ�ŽŶ� ĂŶĚ� �ŵƉůŽǇŵĞŶƚ� WƌĂĐƟ�ĐĞ�
Groups as an Associate. James focuses
on defending clients in commercial and
ĞŵƉůŽǇŵĞŶƚ�ůŝƟ�ŐĂƟ�ŽŶ�ŝŶ�ĐĂƐĞƐ�ƌĂŶŐŝŶŐ�
ĨƌŽŵ�ĐŽŵƉůĞǆ�ĂŶƟ�ƚƌƵƐƚ�ĂŶĚ�ƌĞĂů�ĞƐƚĂƚĞ�
ůŝƟ�ŐĂƟ�ŽŶ�ƚŽ�ĞŵƉůŽǇŵĞŶƚ�ĚŝƐĐƌŝŵŝŶĂƟ�ŽŶ�
and ERISA disputes. Prior to joining
Lloyd Gosselink, James represented
ĐůŝĞŶƚƐ� ŝŶ� ďƵƐŝŶĞƐƐ� ůŝƟ�ŐĂƟ�ŽŶ� ŵĂƩ�ĞƌƐ�
and employment law in both Dallas and
San Antonio. James received his B.A.
in Government from the University of
dĞǆĂƐ�Ăƚ��ƵƐƟ�Ŷ�ĂŶĚ�ŚŝƐ�:͘ � ͘ �ĨƌŽŵ�̂ ŽƵƚŚĞƌŶ�
Methodist University Dedman School of
Law. He is a member of the State Bar of
dĞǆĂƐ͘ �, Ğ�ŚĂƐ�ďĞĞŶ�ĂĚŵŝƩ�ĞĚ�ƚŽ�ƚŚĞ�h ͘ ^͘ �
District Courts for the Western, Northern,
Southern, and Eastern Districts of Texas,
ƚŚĞ�h ͘ ^͘ ��ŽƵƌƚ�ŽĨ��ƉƉĞĂůƐ�ĨŽƌ�ƚŚĞ�&ŝŌ�Ś�
Circuit and the U.S. Court of Appeals for
the D.C. Circuit.

The Firm was recognized by Texas Monthly as one of the 100 Best
Companies to Work for in Texas. For the fourth year in a row, the Firm has
ďĞĞŶ�ƌĞĐŽŐŶŝǌĞĚ�ĨŽƌ�ĐƌĞĂƟ�ŶŐ�Ă�ĐƵůƚƵƌĞ�ǁ ŚĞƌĞ�ĞŵƉůŽǇĞĞƐ�ůŽǀ Ğ�ƚŽ�ǁ ŽƌŬ͘�dŚĞ�
Firm was the highest ranking law fi rm and the only law fi rm recognized in 
the small companies category (15-99 employees).

Ashley Thomas, Melissa Long, Hannah
Wilchar, and Elizabeth Hernandez
ƉĂƌƟ�ĐŝƉĂƚĞĚ�ŝŶ�ƚŚĞ��ƵƐƟ�Ŷ�zŽƵŶŐ�>Ăǁ ǇĞƌƐ�
�ƐƐŽĐŝĂƟ�ŽŶ͛ Ɛ�Į�Ō�Ś�ĂŶŶƵĂů��ĂǇ�ŽĨ�^Ğƌǀ ŝĐĞ�
WƌŽũĞĐƚ�ŝŶ��ƵƐƟ�Ŷ�ŽŶ�:ĂŶƵĂƌǇ�ϭϵƚŚ ͘ �dŚŝƐ�
ůŽĐĂů�ƉƌŽũĞĐƚ�ŝƐ�ŵŽĚĞůĞĚ�ĂŌ�Ğƌ�ƚŚĞ�ŶĂƟ�ŽŶĂů�
D ĂƌƟ�Ŷ�>ƵƚŚĞƌ�<ŝŶŐ��ĂǇ�ŽĨ�̂ Ğƌǀ ŝĐĞ͕��Ă�ĚĂǇ�
for Americans across the country to come
together in the spirit of service by helping
ƚŚĞŝƌ�ůŽĐĂů�ĐŽŵŵƵŶŝƟ�ĞƐ͘ �

E Ğǁ Ɛ�ĐŽŶƟ�ŶƵĞĚ�ŽŶ�ϭϱ�
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THE LONE STAR CURRENT INTERVIEW

Senator Charles Perry, Chair
^ĞŶĂƚĞ��ŽŵŵŝƩ�ĞĞ�ŽŶ��ŐƌŝĐƵůƚƵƌĞ͕�t ĂƚĞƌ͕�ĂŶĚ�ZƵƌĂů��ī�ĂŝƌƐ

�ŚĂƌůĞƐ�WĞƌƌǇ͕� Ă� ƉƌĂĐƟ�ĐŝŶŐ� �W�� ĨƌŽŵ�
Lubbock, was fi rst elected to the Texas 
^ĞŶĂƚĞ�ŝŶ�ϮϬϭϰ�ĂŌ�Ğƌ�ƐĞƌǀ ŝŶŐ�ƚǁ Ž�ƚĞƌŵƐ�
ŝŶ�ƚŚĞ�dĞǆĂƐ�, ŽƵƐĞ�ŽĨ�ZĞƉƌĞƐĞŶƚĂƟ�ǀ ĞƐ͘ ���
Sen. Perry represents the largest Senate
District in the State of Texas; there are a
ƚŽƚĂů�ŽĨ�ϱϭ�ĐŽƵŶƟ�ĞƐ�ŝŶ�ƚŚĞ��ŝƐƚƌŝĐƚ�Ϯϴ͘��, Ğ�
ĐƵƌƌĞŶƚůǇ�ĐŚĂŝƌƐ�ƚŚĞ�^ĞŶĂƚĞ��ŽŵŵŝƩ�ĞĞ�
on Agriculture, Water, and Rural Aff airs, 
and is the fi rst freshman senator to hold 
Ă�ĐŽŵŵŝƩ�ĞĞ�ĐŚĂŝƌŵĂŶƐŚŝƉ�ƐŝŶĐĞ�ϭϵϵϯ ͘ ��
dŚŝƐ� ĐŽŵŵŝƩ�ĞĞ� ŚĂƐ� ũƵƌŝƐĚŝĐƟ�ŽŶ� Žǀ Ğƌ�
ůĞŐŝƐůĂƟ�ŽŶ�ƚŚĂƚ�ĂĚĚƌĞƐƐĞƐ�ƚŚĞ�ǁ ŝĚĞ�ƌĂŶŐĞ�
of water issues facing Texas, as well as
ůĞŐŝƐůĂƟ�ŽŶ�ŝŵƉĂĐƟ�ŶŐ�ƌƵƌĂů�ĐŽŵŵƵŶŝƟ�ĞƐ�
and the agriculture industries in Texas.
Sen. Perry also serves as a member
ŽŶ�ƚŚĞ�^ĞŶĂƚĞ��ŽŵŵŝƩ�ĞĞ�ŽŶ��ƌŝŵŝŶĂů�
:ƵƐƟ�ĐĞ͕�ƚŚĞ�̂ ĞŶĂƚĞ��ŽŵŵŝƩ�ĞĞ�ŽŶ�, ĞĂůƚŚ�
and Human Services, and the Senate
�ŽŵŵŝƩ�ĞĞ�ŽŶ�, ŝŐŚĞƌ��ĚƵĐĂƟ�ŽŶ͘ ��/Ŷ�ƚŚĞ�
Texas House, then-Rep. Perry served on
ƚŚĞ�, ŽƵƐĞ��ŽŵŵŝƩ�ĞĞ�ŽŶ��ƉƉƌŽƉƌŝĂƟ�ŽŶƐ͕ �
ĂƐ�s ŝĐĞͲ�ŚĂŝƌ�ŽĨ�ƚŚĞ�, ŽƵƐĞ��ŽŵŵŝƩ�ĞĞ�ŽŶ�
Government Effi  ciency and Reform, and 
ƚŚĞ�̂ ĞůĞĐƚ��ŽŵŵŝƩ�ĞĞ�ŽŶ�dƌĂŶƐƉĂƌĞŶĐǇ�ŝŶ��
ƚ̂ĂƚĞ��ŐĞŶĐǇ�KƉĞƌĂƟ�ŽŶƐ͘

/Ŷ�ĂĚĚŝƟ�ŽŶ�ƚŽ�ŚŝƐ�ǁ ŽƌŬ�ŝŶ�ƚŚĞ�>ĞŐŝƐůĂƚƵƌĞ͕�
Sen. Perry has served his community
as president of the Lubbock Boys and
Girls Club, American Business Clubs,
Community Partners, on the board of
ƚŚĞ�EĂƟ�ŽŶĂů��ŽƵŶĐŝů�ŽŶ�&ĂŵŝůǇ�s ŝŽůĞŶĐĞ͕�
ĂŶĚ� ƚŚĞ� EĂƟ�ŽŶĂů� dĞĞŶ� �ĂƟ�ŶŐ� �ďƵƐĞ�
Helpline. He is also a deacon at his church,
^ŽƵƚŚĐƌĞƐƚ��ĂƉƟ�Ɛƚ͘

Sen. Perry grew up in the district he
ĐƵƌƌĞŶƚůǇ� ƌĞƉƌĞƐĞŶƚƐ͕ � ŐƌĂĚƵĂƟ�ŶŐ� ĨƌŽŵ�
Sweetwater High School in 1980.
In 1984, he earned his Bachelor of
�ƵƐŝŶĞƐƐ� �ĚŵŝŶŝƐƚƌĂƟ�ŽŶ� ŝŶ� ĂĐĐŽƵŶƟ�ŶŐ�
ĂŶĚ�ŵĂŶĂŐĞŵĞŶƚ� ŝŶĨŽƌŵĂƟ�ŽŶ�ƐǇƐƚĞŵƐ�
from Texas Tech University. He has been
married to his wife Jacklyn for over 32
years, and together they have a daughter,
:ŽƌĚĂŶ͕ �ĂŶĚ�Ă�ƐŽŶ͕ �D ĂƩ�ŚĞǁ ͘ �dŚĞ�ĞŶƟ�ƌĞ�
family are graduates of Texas Tech
University.

The Lone Star Current recently had the
opportunity to interview Chairman Perry,
who graciously responded to several
ƋƵĞƐƟ�ŽŶƐ͘ ��t Ğ�ĂƉƉƌĞĐŝĂƚĞ�ŚŝƐ�ǁ ŝůůŝŶŐŶĞƐƐ�
ƚŽ�ƚĂŬĞ�ƚŚĞ�Ɵ�ŵĞ�ĚƵƌŝŶŐ�ƚŚĞ�ďƵƐǇ�ůĞŐŝƐůĂƟ�ǀ Ğ�
ƐĞƐƐŝŽŶ�ƚŽ�ƐŚĂƌĞ�ŚŝƐ�ƵŶŝƋƵĞ�ƉĞƌƐƉĞĐƟ�ǀ Ğ�
with our readers.

Lone Star Current: What do you think
is the most important aspect of your
ƉŽƐŝƟ�ŽŶ�ĂƐ��ŚĂŝƌ�ŽĨ�ƚŚĞ�̂ ĞŶĂƚĞ��ŽŵŵŝƩ�ĞĞ�
on Agriculture, Water, and Rural Aff airs?

Perry: The most important aspect to
me is the ability to start a debate on the
issues that I think need to be debated.
From water quality to water supply, from
surface water to brackish groundwater,
ĨƌŽŵ�ƌĞƐĞƌǀ ŽŝƌƐ�ƚŽ�ĚĞƐĂůŝŶĂƟ�ŽŶ͕ �ƚŚĞƌĞ�ĂƌĞ�
plenty of water issues that need to be
ĚĞďĂƚĞĚ͕ �ǀ ĞƩ�ĞĚ͕ �ĂŶĚ�ƌĞƐŽůǀ ĞĚ�ƚŽ�ĞŶƐƵƌĞ�
Texans have the water resources they
ŶĞĞĚ�ƚŽ�ĐŽŶƟ�ŶƵĞ�ůĞĂĚŝŶŐ�ƚŚĞ�ŶĂƟ�ŽŶ�ŝŶ�ũŽď�
ĐƌĞĂƟ�ŽŶ�ĂŶĚ�ĞĐŽŶŽŵŝĐ�ŐƌŽǁ ƚŚ ͘

LSC: What has been your biggest surprise
Žƌ�ƌĞǀ ĞůĂƟ�ŽŶ�ƐŝŶĐĞ�ďĞĐŽŵŝŶŐ��ŚĂŝƌ�ŽĨ�ƚŚĞ�
�ŽŵŵŝƩ�ĞĞ͍

Perry: To me, the biggest surprise has
been how many new friends you make
ǁ ŚĞŶ�ǇŽƵ�ďĞĐŽŵĞ�Ă�ĐŚĂŝƌ�ŽĨ�Ă�ĐŽŵŵŝƩ�ĞĞ͊ ��
:ŽŬŝŶŐ�ĂƐŝĚĞ͕�ƚŚĞ�ďŝŐŐĞƐƚ�ƌĞǀ ĞůĂƟ�ŽŶ�ŚĂƐ�
been how much I enjoy engaging my staff  
and colleagues on agriculture and water
issues.

LSC: With Texas currently experiencing a
ĚƌŽƵŐŚƚ�ŽĨ�ƌĞĐŽƌĚ͕ �ǁ ŚŝůĞ�Ăƚ�ƚŚĞ�ƐĂŵĞ�Ɵ�ŵĞ�
ƐĞĞŝŶŐ�ŝƚƐ�ƉŽƉƵůĂƟ�ŽŶ�ĐŽŶƟ�ŶƵŝŶŐ�ƚŽ�ŐƌŽǁ ͕ �
what do you think are the most important
ĂĐƟ�ŽŶƐ�ƚŚĞ�>ĞŐŝƐůĂƚƵƌĞ�ĐĂŶ�ƚĂŬĞ�ƚŽ�ĞŶƐƵƌĞ�
we don’t run out of water?

Perry: I think the most important thing
the Legislature can do to ensure Texans
have the water resources they need is to
ĐŽŶƟ�ŶƵĞ�ƚŽ�ƉƌŽǀ ŝĚĞ�ƚĞĐŚŶŝĐĂů�ĞǆƉĞƌƟ�ƐĞ�
ĂŶĚ�ůŽǁ ͲĐŽƐƚ�ůŽĂŶƐ�ƚŽ�ůŽĐĂů�ĐŽŵŵƵŶŝƟ�ĞƐ͘ �

LSC: What life experiences do you think
ŚĂǀ Ğ�ŝŶŇ�ƵĞŶĐĞĚ�ǇŽƵƌ�ĂĐƟ�ŽŶƐ�ĂƐ�Ă�̂ ĞŶĂƚŽƌ�
ĂŶĚ��ŽŵŵŝƩ�ĞĞ��ŚĂŝƌ͍

Perry: The two personal things that
infl uence me most in my capacity as a 
ƐĞŶĂƚŽƌ� ĂŶĚ� ĐŽŵŵŝƩ�ĞĞ� ĐŚĂŝƌŵĂŶ� ĂƌĞ�
my faith in God and my wife of 32 years,
Jacklyn.

LSC: If you weren’t serving as a senator,
and it was possible to pursue any trade or
profession, what would it be and why?

Perry: I truly love being a CPA, but I
wouldn’t need to pursue that because I
do that for a living right now.
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Further guidance is needed from the Texas
Legislature or Texas courts to determine
ǁ ŚĞƚŚĞƌ�ŵƵŶŝĐŝƉĂůŝƟ�ĞƐ�ŵƵƐƚ�ŵĞĞƚ�ƚŚĞ�
ƉŽƉƵůĂƟ�ŽŶ�ƌĞƋƵŝƌĞŵĞŶƚ�ŝŶ�Α�ϰϯ ͘ ϭϮϭ�ŽĨ�
the Local Government Code to annex
property under § 43.129.�dŚĞ��Ʃ�ŽƌŶĞǇ�
General was asked by the City of Orange
ǁ ŚĞƚŚĞƌ�ƚŚĞ�ƉŽƉƵůĂƟ�ŽŶ�ƌĞƋƵŝƌĞŵĞŶƚ�ŝŶ�����
§ 43.121(a) of the Texas Local Government
Code applies to a “limited purpose
ĂŶŶĞǆĂƟ�ŽŶ͟ �ƵŶĚĞƌ�ƚŚĞ��ŽĚĞ�ǁ ŚĞŶ�ϭϬϬй �
of the applicable landowners consent to
ƚŚĞ�ĂŶŶĞǆĂƟ�ŽŶ͘ �dŚĞ�ƐĞĐƟ�ŽŶ�ŽĨ�ƚŚĞ��ŽĚĞ�
ŐŽǀ ĞƌŶŝŶŐ�ƐƵĐŚ�͞ĐŽŶƐĞŶƐƵĂů�ĂŶŶĞǆĂƟ�ŽŶƐ͕ ͟ �
§ 43.129, does not itself contain a
ƉŽƉƵůĂƟ�ŽŶ�ƌĞƋƵŝƌĞŵĞŶƚ͘ ��ŚĂƉƚĞƌ�ϰϯ�ŽĨ�
the Code, Subchapter F covers all “limited
ƉƵƌƉŽƐĞ�ĂŶŶĞǆĂƟ�ŽŶƐ͕ ͟ �ĂŶĚ�Α�ϰϯ ͘ ϭϮϵ�ŝƐ�
included within Subchapter F. The opening
ƐĞĐƟ�ŽŶ� ŽĨ� ^ƵďĐŚĂƉƚĞƌ� &͕� Α� ϰϯ ͘ ϭϮϭ;ĂͿ͕�
ĚŽĞƐ�ĐŽŶƚĂŝŶ�Ă�ƉŽƉƵůĂƟ�ŽŶ�ƌĞƋƵŝƌĞŵĞŶƚ�
ŽŶ� ĂŶŶĞǆĂƟ�ŽŶƐ� ŽĐĐƵƌƌŝŶŐ� ƵŶĚĞƌ� ƚŚĂƚ�
ƐĞĐƟ�ŽŶ͕ �ƐƉĞĐŝĮ�ĐĂůůǇ�ĂƵƚŚŽƌŝǌŝŶŐ�Ă�͞ ŚŽŵĞͲ
rule municipality with more than 225,000
inhabitants” to annex an area for defi ned 
limited purposes. The AG undertook a
ƐƚĂƚƵƚŽƌǇ�ĐŽŶƐƚƌƵĐƟ�ŽŶ�ĂŶĂůǇƐŝƐ�ĨŽĐƵƐŝŶŐ�
ŽŶ�ůĞŐŝƐůĂƟ�ǀ Ğ�ŝŶƚĞŶƚ͕ �ƐƉĞĐŝĮ�ĐĂůůǇ�ƐƚĂƟ�ŶŐ�
that such intent shall be “derived from
the statute as a whole, not by reading
ŝŶĚŝǀ ŝĚƵĂů�ƉŽƌƟ�ŽŶƐ�ŝŶ�ŝƐŽůĂƟ�ŽŶ͘ ͟ �^ĞĐƟ�ŽŶ�
ϰϯ ͘ ϭϮϭ;ĂͿ�ĂƵƚŚŽƌŝǌĞƐ�ŐĞŶĞƌĂů�ĂŶŶĞǆĂƟ�ŽŶ�
ƉƌŽǀ ŝƐŝŽŶƐ� ĨŽƌ�ƋƵĂůŝĨǇŝŶŐ�ŵƵŶŝĐŝƉĂůŝƟ�ĞƐ͘ �
^ĞĐƟ�ŽŶƐ�ϰϯ ͘ ϭϮϯͲϰϯ ͘ ϭϮϴ�ĚŝƐĐƵƐƐ�ƉůĂŶŶŝŶŐ�
and public hearing requirements for a
municipality that exercises the authority
granted in § 43.121. However, § 43.129
ĐŽŶƚĂŝŶƐ�Ă�ŶĞǁ �ĂƵƚŚŽƌŝǌĂƟ�ŽŶ͕ �ƐƉĞĐŝĮ�ĐĂůůǇ�
ĂŶŶĞǆĂƟ�ŽŶ� ĨŽƌ� ůŝŵŝƚĞĚ� ƉƵƌƉŽƐĞƐ� ďǇ�
consent. The AG focussed on this
ĚŝƐƟ�ŶĐƟ�ŽŶ͕ �ƚŚĞ�ŐĞŶĞƌĂů�ůŝŵŝƚĞĚ�ƉƵƌƉŽƐĞ�
ĂŶŶĞǆĂƟ�ŽŶ� ĂƵƚŚŽƌŝƚǇ� ĂƵƚŚŽƌŝǌĞĚ� ŝŶ����������������
§ 43.121(a) (the specifi c requirements of 
which are discussed in §§ 43.123-43.128),
ĂƐ�ŽƉƉŽƐĞĚ�ƚŽ�ƚŚĞ�ĐŽŶƐĞŶƐƵĂů�ĂŶŶĞǆĂƟ�ŽŶ�
authorized under § 43.129. The AG stated

that because similar language is not
used, nor is there a reference back to
§ 43.121, a Texas court construing § 43.129
ŵŝŐŚƚ�ďĞ�ƵŶǁ ŝůůŝŶŐ�ƚŽ�ƌĞĂĚ�ƚŚĞ�ƉŽƉƵůĂƟ�ŽŶ�
requirement language from § 43.121 into
§ 43.129 without clearer evidence that the
>ĞŐŝƐůĂƚƵƌĞ�ŝŶƚĞŶĚĞĚ�ƚŽ�ĚŽ�ƐŽ͘ �dĞǆ͘��Ʃ�͛Ǉ�
Gen. Op. GA-1096 (2014).

The Commissioners Court is the proper
ĞŶƟ�ƚǇ�ƚŽ�ƌĞĐĞŝǀ Ğ�ƉƵďůŝĐ�ĚŽŶĂƟ�ŽŶƐ� ƚŽ�
the county, and a county sheriff  shall 
ĨŽƌǁ ĂƌĚ�ĂŶǇ�ĚŽŶĂƟ�ŽŶƐ�ƌĞĐĞŝǀ ĞĚ�ŽŶ�ƚŽ�ƚŚĞ�
Commissioners Court for proper handling.
dŚĞ��Ʃ�ŽƌŶĞǇ�' ĞŶĞƌĂů�ǁ ĂƐ�ĂƐŬĞĚ�ǁ ŚĞƚŚĞƌ�
Ă�ĐŽƵŶƚǇ�ƐŚĞƌŝī��ŵĂǇ�ƌĞĐĞŝǀ Ğ�ĚŽŶĂƟ�ŽŶƐ�
ĂŶĚ�ŝĨ�Ă�ƐŚĞƌŝī��ŵĂǇ�ƐŽůŝĐŝƚ�ƐƵĐŚ�ĚŽŶĂƟ�ŽŶƐ�
ǁ ŝƚŚŽƵƚ�ǀ ŝŽůĂƟ�ŶŐ�ĐƌŝŵŝŶĂů�ƉƌŽǀ ŝƐŝŽŶƐ�ŽĨ�
the Texas Penal Code. The Wood County
Sheriff ’s request for equipment was denied 
by the Commissioners Court because
there were no funds budgeted for the
purchase. However, the Commissioners
�ŽƵƌƚ�ƉĂƐƐĞĚ�Ă�ƌĞƐŽůƵƟ�ŽŶ�ĂƵƚŚŽƌŝǌŝŶŐ�ƚŚĞ�
ĂĐĐĞƉƚĂŶĐĞ�ŽĨ�ĚŽŶĂƟ�ŽŶƐ�ƐƉĞĐŝĮ�ĐĂůůǇ�ĨŽƌ�
the Wood County Sheriff ’s Department to 
be directed to the requested equipment.
�Ɛ�ƚŽ�ƚŚĞ�ĚŝƌĞĐƚ�ƌĞĐĞŝƉƚ�ŽĨ�ĚŽŶĂƟ�ŽŶƐ�ďǇ�
the sheriff  or his offi  ce, the AG notes that 
a sheriff  may only exercise the powers that 
dĞǆĂƐ�ƐƚĂƚƵƚĞƐ�ĂŶĚ�ƚŚĞ�dĞǆĂƐ��ŽŶƐƟ�ƚƵƟ�ŽŶ�
ĂƵƚŚŽƌŝǌĞ�ĞǆƉůŝĐŝƚůǇ�Žƌ�ŝŵƉůŝĐŝƚůǇ͘��ƌƟ�ĐůĞ�
s �ŽĨ�ƚŚĞ�dĞǆĂƐ��ŽŶƐƟ�ƚƵƟ�ŽŶ�ƐƚĂƚĞƐ�ƚŚĂƚ�Ă�
ƐŚĞƌŝī�͛Ɛ�ĚƵƟ�ĞƐ�ƐŚĂůů�ďĞ�ƉƌĞƐĐƌŝďĞĚ�ďǇ�ƚŚĞ�
Legislature, and case law provides that
a sheriff  lacks authority to perform any 
ĨƵŶĐƟ�ŽŶ�ŶŽƚ�ƐƉĞĐŝĮ�ĐĂůůǇ�ƐŽ�ĂƵƚŚŽƌŝǌĞĚ�ďǇ�
statute. There is no statute authorizing
Ă�ƐŚĞƌŝī��ƚŽ�ĂĐĐĞƉƚ�ĚŽŶĂƟ�ŽŶƐ�ĨƌŽŵ�ƚŚĞ�
public to the county; § 81.032 of the
Local Government Code provides that
the Commissioners Court may accept
Ă�ĚŽŶĂƟ�ŽŶ�ŽŶ�ďĞŚĂůĨ�ŽĨ�Ă�ĐŽƵŶƚǇ�ĨŽƌ�
ƚŚĞ�ƉƵƌƉŽƐĞ�ŽĨ�ƉĞƌĨŽƌŵŝŶŐ�Ă�ĨƵŶĐƟ�ŽŶ�
conferred by law on the county or a
county offi  cer. Therefore, the county 

ƐŚĞƌŝī��ƐŚŽƵůĚ�ĨŽƌǁ ĂƌĚ�ĂŶǇ�ĚŽŶĂƟ�ŽŶƐ�ŚĞ�
receives to the Commissioners Court for
ƉƌŽƉĞƌ�ŚĂŶĚůŝŶŐ͘��Ɛ�ƚŽ�ƚŚĞ�ƐŽůŝĐŝƚĂƟ�ŽŶ�
ŽĨ�ĚŽŶĂƟ�ŽŶƐ͕ ��' �ŶŽƚĞĚ�ƚŚĂƚ�ƚŚĞƌĞ�ŝƐ�ŶŽ�
statute that specifi cally authorizes a sheriff  
ƚŽ�ƐŽůŝĐŝƚ�ĚŽŶĂƟ�ŽŶƐ͘ �, Žǁ Ğǀ Ğƌ͕�ƚŚĞ�ƐŚĞƌŝī��
is explicitly authorized in the Texas Code
of Criminal Procedure to enforce the law
within the county. Further, case law states
ƚŚĂƚ�ǁ ŝƚŚŝŶ�ƚŚĂƚ�ĞǆƉůŝĐŝƚ�ĂƵƚŚŽƌŝǌĂƟ�ŽŶ�ŝƐ�ƚŚĞ�
ŝŵƉůŝĞĚ�͞ƌĞĂƐŽŶĂďůĞ�ĂƵƚŚŽƌŝƚǇ�ƚŽ�ĂƩ�ĂŝŶ�ƚŚĞ�
end result” of enforcing the law. Previous
AG opinions have stated that pursuant
to that implicit authority, a sheriff  may 
request from the Commissioners Court
equipment necessary to enforce the law.
Texas Penal Code § 36.08 makes it a crime
for a public servant to solicit any benefi t 
from “a person the public servant knows
ƚŽ�ďĞ�ƐƵďũĞĐƚ�ƚŽ�ƌĞŐƵůĂƟ�ŽŶ͕ �ŝŶƐƉĞĐƟ�ŽŶ͕ �Žƌ�
ŝŶǀ ĞƐƟ�ŐĂƟ�ŽŶ�ďǇ�ƚŚĞ�ƉƵďůŝĐ�ƐĞƌǀ ĂŶƚ�Žƌ�ŚŝƐ�
agency.” While the AG notes that a sheriff  
is certainly a “public servant” for these
purposes, whether § 36.08 was violated
ŝƐ�Ă�ƋƵĞƐƟ�ŽŶ�ŽĨ�ĨĂĐƚ�ĂŶĚ�ƚŚĞƌĞĨŽƌĞ�ďĞǇŽŶĚ�
ƚŚĞ�ƐĐŽƉĞ�ŽĨ�ĂŶ��' �ŽƉŝŶŝŽŶ͘ �dĞǆ͘��Ʃ�͛Ǉ�' ĞŶ͘ �
Op. KP-0003 (2015).

The Edwards Aquifer Authority may enter
into an agreement with, and provide
funding to, the U.S. Fish & Wildlife
^Ğƌǀ ŝĐĞ� ĨŽƌ� ƚŚĞ� ŝŵƉůĞŵĞŶƚĂƟ�ŽŶ� ŽĨ� Ă�
refugia program.�dŚĞ��Ʃ�ŽƌŶĞǇ�' ĞŶĞƌĂů�
was asked whether the Edwards Aquifer
Authority (“EAA”) may provide funding,
by agreement, to the U.S. Fish and Wildlife
^Ğƌǀ ŝĐĞ�;͞ &t ^͟ Ϳ�ĨŽƌ�ƚŚĞ�ŝŵƉůĞŵĞŶƚĂƟ�ŽŶ�ŽĨ�
a “refugia program” under certain terms
ĂŶĚ�ĐŽŶĚŝƟ�ŽŶƐ�ƉƌŽǀ ŝĚĞĚ�ďǇ�&t ^͘ �dŚĞ�����
obtained an “incidental take” permit from
the FWS which precludes liability under the
Endangered Species Act for any taking of
an endangered species that is “incidental
to, and not the purpose of, the carrying out
ŽĨ�ĂŶ�ŽƚŚĞƌǁ ŝƐĞ�ůĂǁ ĨƵů�ĂĐƟ�ǀ ŝƚǇ͘͟ �dŽ�ŽďƚĂŝŶ�
ƚŚĞ�ƉĞƌŵŝƚ͕ �ƚŚĞ�����ƐƵďŵŝƩ�ĞĚ�Ă�ƉůĂŶ�ƚŽ�
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ŵŝŶŝŵŝǌĞ�ĂŶĚ�ŵŝƟ�ŐĂƚĞ�ƚŚĞƐĞ�ŝŶĐŝĚĞŶƚĂů�
takings, and as part of the plan the EAA
is required to support and coordinate
with FWS on the development of certain
͞ ƌĞĨƵŐŝĂ͕ ͟ �ǁ ŚŝĐŚ�ĂƌĞ�ĞƐƐĞŶƟ�ĂůůǇ�Žī�ͲƐŝƚĞ͕�
ĂƌƟ�Į�ĐŝĂů�ŚĂďŝƚĂƚƐ�ƚŽ�ƉƌŽƚĞĐƚ�ƐƉĞĐŝĞƐ�ĨƌŽŵ�
ŶĞŐĂƟ�ǀ Ğ�Ğī�ĞĐƚƐ�ŽĨ�Ă�ĚŝƐƚƵƌďĂŶĐĞ�ŽĨ�ƚŚĞŝƌ�
natural habitat. As to whether the EAA
can provide funding directly to the FWS
ĨŽƌ�ĨĂĐŝůŝƟ�ĞƐ�ƌĞůĂƚĞĚ�ƚŽ�Ă�ƌĞĨƵŐŝĂ�ƉƌŽŐƌĂŵ�
;ƐƉĞĐŝĮ�ĐĂůůǇ�ďƵŝůĚŝŶŐƐ͕ �ǁ ŽƌŬƐ͕ �ĂŶĚ�ĨĂĐŝůŝƟ�ĞƐ�
that will be owned solely by FWS), the
�' �ĐŝƚĞƐ��ƌƟ�ĐůĞ�///�Α�ϱϮ�ŽĨ�ƚŚĞ�dĞǆĂƐ�
�ŽŶƐƟ�ƚƵƟ�ŽŶ͕ �ǁ ŚŝĐŚ�ƐƉĞĐŝĮ�ĐĂůůǇ�ƉƌŽŚŝďŝƚƐ�
Ă�ƉŽůŝƟ�ĐĂů�ƐƵďĚŝǀ ŝƐŝŽŶ�ĨƌŽŵ�ůŽĂŶŝŶŐ�ƉƵďůŝĐ�
ŵŽŶĞǇ�ƚŽ�ĂŶ�͞ ŝŶĚŝǀ ŝĚƵĂů͕�ĂƐƐŽĐŝĂƟ�ŽŶ͕ �Žƌ�
ĐŽƌƉŽƌĂƟ�ŽŶ͘ ͟ � dŚĞƌĞĨŽƌĞ͕� ƚŚĞ� ƉƌŝŵĂƌǇ�
ĚĞƚĞƌŵŝŶĂƟ�ŽŶ�ĨŽƌ�ƚŚŝƐ�ƋƵĞƐƟ�ŽŶ�ŝƐ�ǁ ŚĞƚŚĞƌ�
the FWS, a federal agency, qualifi es as an 
͞ ŝŶĚŝǀ ŝĚƵĂů͕�ĂƐƐŽĐŝĂƟ�ŽŶ͕ �Žƌ�ĐŽƌƉŽƌĂƟ�ŽŶ͘ ͟ �
The AG notes that while some Texas courts

have considered some local governmental
ĞŶƟ�Ɵ�ĞƐ͕ �ƐƵĐŚ�ĂƐ�ƐĐŚŽŽů�ĚŝƐƚƌŝĐƚƐ͕ �ƚŽ�ďĞ�
͞ ĐŽƌƉŽƌĂƟ�ŽŶƐ͟ �ĨŽƌ�ƉƵƌƉŽƐĞƐ�ŽĨ��ƌƚ ͘ �///�Α�ϱϮ͕ �
the Texas Supreme Court has specifi cally 
concluded that a state agency does not
ƋƵĂůŝĨǇ�ĂƐ�ĂŶ�ŝŶĚŝǀ ŝĚƵĂů͕�ĂƐƐŽĐŝĂƟ�ŽŶ�Žƌ�
ĐŽƌƉŽƌĂƟ�ŽŶ�ƵŶĚĞƌ�ƐĞĐƟ�ŽŶ�ϱϮ;ĂͿ͕�ĂŶĚ�ƚŚƵƐ�
the provision does not prohibit transfers
of public funds to a state agency. While
there is no case on point regarding a
federal agency, the AG surmises that a
Texas court would likely conclude that
ƚŚĞ�ƐĂŵĞ�ƌĂƟ�ŽŶĂůĞ�ƚŚĂƚ�ĂƉƉůŝĞƐ�ƚŽ�Ă�ƐƚĂƚĞ�
agency would apply to a federal one. As
to whether the EAA has the statutory
authority to enter into an agreement with
FWS regarding the refugia program, the
AG fi rst notes the broad grant of authority 
by the Texas Legislature to the EAA to
“enter into contracts,” and the grant of
all powers and authority necessary to

manage, conserve, preserve, and protect
the Edwards Aquifer. The AG concludes, if
the EAA determines that entering into a
contract with FWS regarding the refugia
program under the terms proposed by
FWS is necessary to “manage, conserve,
preserve, and protect” the Edwards
Aquifer, a Texas court would likely
conclude the EAA has the requisite
ƐƚĂƚƵƚŽƌǇ�ĂƵƚŚŽƌŝƚǇ�ƚŽ�ĚŽ�ƐŽ͘ �dĞǆ͘��Ʃ�͛Ǉ�
Gen. Op. KP-0008 (2015).

Municipal Corner is prepared by Troupe
Brewer. Troupe is an Associate in the Firm’s
t ĂƚĞƌ͕�>ŝƟ�ŐĂƟ�ŽŶ͕ �ĂŶĚ��ŝƐƚƌŝĐƚƐ�WƌĂĐƟ�ĐĞ�
' ƌŽƵƉƐ͘ � /Ĩ� ǇŽƵ� ǁ ŽƵůĚ� ůŝŬĞ� ĂĚĚŝƟ�ŽŶĂů�
ŝŶĨŽƌŵĂƟ�ŽŶ�Žƌ�ŚĂǀ Ğ�ƋƵĞƐƟ�ŽŶƐ�ƌĞůĂƚĞĚ�ƚŽ�
ƚŚĞƐĞ�Žƌ�ŽƚŚĞƌ�ŵĂƩ�ĞƌƐ͕ �ƉůĞĂƐĞ�ĐŽŶƚĂĐƚ�
Troupe at 512.322.5858 or tbrewer@
lglawfi rm.com.

rently working with the ESA Task Force on
ƚŚĞƐĞ�ŝƐƐƵĞƐ�ĂŶĚ�ǁ ŝůů�ƉĂƌƟ�ĐŝƉĂƚĞ�ŝŶ�ƚŚĞ�dĂƐŬ�
Force’s mussel stakeholder group(s), once
formed.

Although a majority of the freshwater

mussels are not expected to be listed
ƵŶƟ�ů�Ăƚ�ůĞĂƐƚ�ϮϬϭϳ ͕ �ƚŚĞ�ĐůŽĐŬ�ŝƐ�Ɵ�ĐŬŝŶŐ�ƚŽ�
ŐĂƚŚĞƌ�ŝŶĨŽƌŵĂƟ�ŽŶ�ƚŽ�ƉŽƚĞŶƟ�ĂůůǇ�ŶĞŐĂƚĞ�
ůŝƐƟ�ŶŐƐ�ŽĨ�ƚŚĞƐĞ�ŵƵƐƐĞů�ƐƉĞĐŝĞƐ�Žƌ�ƚŽ�ůŝŵŝƚ�
ƚŚĞ�ĚĞƐŝŐŶĂƟ�ŽŶ�ŽĨ�ĐƌŝƟ�ĐĂů�ŚĂďŝƚĂƚ�ĨŽƌ�ƚŚĞƐĞ�
species, if listed. It is crucial that water
suppliers make every eff ort to determine 

whether they may be impacted by the list-
ŝŶŐ�ŽĨ�ƚŚĞƐĞ�ŵƵƐƐĞůƐ�ĂŶĚ�ƚŚĞ�ĚĞƐŝŐŶĂƟ�ŽŶ�
ŽĨ�ĐƌŝƟ�ĐĂů�ŚĂďŝƚĂƚ͕ �ĂŶĚ�ŝĨ�ƐŽ͕ �ƚŽ�ƚĂŬĞ�ƐƚĞƉƐ�
ƚŽ�ƉƌĞƉĂƌĞ�ĨŽƌ�ƚŚŝƐ�ĨĞĚĞƌĂů�ĂĐƟ�ŽŶ͘ �dŚĞ�Į�ƌƐƚ�
ƐƚĞƉ�ĨŽƌ�ŵĂŶǇ�ƉŽƚĞŶƟ�ĂůůǇ�Ăī�ĞĐƚĞĚ�ǁ ĂƚĞƌ�
suppliers should be to get up to speed

on developments with
the mussel stakeholder
group(s) established by
TWCA and the ESA Task
Force, and if possible, to
collaborate with others
ŝŶ�ƚŚĞŝƌ�ƌĞƐƉĞĐƟ�ǀ Ğ�ƌŝǀ Ğƌ�
basins that may be simi-
larly impacted by mussel
ůŝƐƟ�ŶŐƐ�ŝŶ�ŽƌĚĞƌ�ƚŽ�ĨƵůůǇ�
ƉƌĞƉĂƌĞ� ĨŽƌ� ƚŚĞ� ďĂƩ�ůĞ�
ahead.

^ĂƌĂ� dŚŽƌŶƚŽŶ� ƉƌĂĐƟ�ĐͲ
es water, environmental
and endangered species
law in the Firm’s Wa-
ƚĞƌ�WƌĂĐƟ�ĐĞ�' ƌŽƵƉ͕ �ĂŶĚ�
serves as Chair of the
dt ���^ƵďĐŽŵŵŝƩ�ĞĞ�ŽŶ�
Legal/Regulatory Issues

ĨŽƌ�ƚŚĞ�dt ���EĂƟ�ǀ Ğ�D ƵƐƐĞů�ĂŶĚ��ŶĚĂŶͲ
ŐĞƌĞĚ�̂ ƉĞĐŝĞƐ��ŽŵŵŝƩ�ĞĞ͘�&Žƌ�ŵŽƌĞ�ŝŶĨŽƌͲ
ŵĂƟ�ŽŶ͕ �ǇŽƵ�ŵĂǇ�ĐŽŶƚĂĐƚ�^ĂƌĂ�dŚŽƌŶƚŽŶ�
at 512-322-5876 or sthornton@lglawfi rm.
com.

regarding studies on candidate freshwater
mussel species that could be used to argue
ƚŚĂƚ�ƚŚĞ�ůŝƐƟ�ŶŐ�ŽĨ�Ă�ƐƉĞĐŝĞƐ�ĂƐ�ƚŚƌĞĂƚĞŶĞĚ�
or endangered is not warranted, or that a
ƉƌŽƉŽƐĞĚ�ĚĞƐŝŐŶĂƟ�ŽŶ�
ŽĨ�ĐƌŝƟ�ĐĂů� ŚĂďŝƚĂƚ� ŝƐ�
unfounded.

Like the ESA Task
Force, the Texas Wa-
ƚĞƌ��ŽŶƐĞƌǀ ĂƟ�ŽŶ��ƐͲ
ƐŽĐŝĂƟ�ŽŶ� ;͞ dt ��͟ Ϳ͕�
whose membership
is comprised of many
water suppliers, also
recognized the sig-
nifi cant impacts that 
ůŝƐƟ�ŶŐ� ĨƌĞƐŚǁ ĂƚĞƌ�
mussels may have on
water supplies, and
ĨŽƌŵĞĚ�Ă�EĂƟ�ǀ Ğ�D ƵƐͲ
sel and Endangered
^ƉĞĐŝĞƐ� �ŽŵŵŝƩ�ĞĞ�
in the spring of 2014.
dŚŝƐ�ĐŽŵŵŝƩ�ĞĞ�ŝƐ�ŝŶ�
part charged with examining the avail-
ĂďŝůŝƚǇ�ŽĨ�ĚĂƚĂ�ĂŶĚ�ŝŶĨŽƌŵĂƟ�ŽŶ�ŽŶ�ŵƵƐƐĞů�
ƐƉĞĐŝĞƐ�ƉƌŽƉŽƐĞĚ�ĨŽƌ�ůŝƐƟ�ŶŐ�ĂŶĚ�ĂůƐŽ�ĞǆĂŵͲ
ining the legal issues that may face water
rights holders, if and when these mussels
ĂƌĞ�ůŝƐƚĞĚ͘ �dŚĞ�dt ���E ĂƟ�ǀ Ğ�D ƵƐƐĞů�ĂŶĚ�
�ŶĚĂŶŐĞƌĞĚ�^ƉĞĐŝĞƐ��ŽŵŵŝƩ�ĞĞ�ŝƐ�ĐƵƌͲ

D ƵƐƐĞů�ĐŽŶƟ�ŶƵĞĚ�ĨƌŽŵ�ϭ
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84TH LEGISLATURE - REGULAR SESSION

MIDWAY REPORT
by Ty Embrey, Thomas Brocato, Troupe Brewer, and Hannah Wilchar

he Texas Legislature is on the downhill
ƉŽƌƟ�ŽŶ�ŽĨ�ƚŚĞ�ZĞŐƵůĂƌ�̂ ĞƐƐŝŽŶ�ĂŶĚ͕ �ĂƐ�

with anything headed downhill, the pace
ŽĨ�ůĞŐŝƐůĂƟ�ǀ Ğ�ĂĐƟ�ǀ ŝƚǇ�ŝƐ�ƌĂƉŝĚůǇ�ŝŶĐƌĞĂƐŝŶŐ͘�
March 13 marked the bill fi ling deadline 
ĨŽƌ�ďŝůůƐ�ŽĨ�ŐĞŶĞƌĂů�ĂƉƉůŝĐĂƟ�ŽŶ�ĂŶĚ�ǁ ĂƐ�ƚŚĞ�
60th day of the 140-day Regular Session
ƚŚĂƚ�ĞŶĚƐ�ŽŶ�:ƵŶĞ�ϭ͘ ��Ɛ�ŵĞŶƟ�ŽŶĞĚ�ŝŶ�
January’s issue of The Lone Star Current,
the House and Senate are fi lled with 
many new members who, considering this
ƐĞƐƐŝŽŶ͛ Ɛ�ŚŝŐŚ�ďŝůůͲĮ�ůŝŶŐ�ĂĐƟ�ǀ ŝƚǇ͕�ĂƉƉĞĂƌ�ƚŽ�
have adjusted quickly to their new roles.

As of March 13, a total of 6,305 bills
ĂŶĚ�ƌĞƐŽůƵƟ�ŽŶƐ�ǁ ĞƌĞ�Į�ůĞĚ͕ �ǁ ŚŝĐŚ�ŝƐ�ƚŚĞ�
second highest number of fi lings in the 
Legislature’s history. With the possibility
of even more local bills being fi led, 
ůĞŐŝƐůĂƟ�ǀ Ğ�ĐŽŵŵŝƩ�ĞĞƐ�ǁ ŝůů�ďĞ�ďƵƐǇ�ŚŽůĚŝŶŐ�
hearings on bills during the session’s fi nal 
two months.

/Ŷ�ĂĚĚŝƟ�ŽŶ�ƚŽ�ŚŽƚ�ƚŽƉŝĐƐ�ůŝŬĞ�ƚĂǆ�ĐƵƚƐ͕ �
border security in HB 11 [Bonnen (R
– Friendswood), et al.] and “campus
ĐĂƌƌǇ͟ �ĂƵƚŚŽƌŝǌĂƟ�ŽŶ�ŝŶ�^��ϭϭ�΀�ŝƌĚǁ Ğůů�
(R–Granbury) et al.], several  signifi cant 
ŝƐƐƵĞƐ� ƌĞĐĞŝǀ ŝŶŐ� ƐƵďƐƚĂŶƟ�Ăů� ůĞŐŝƐůĂƟ�ǀ Ğ�
ĂƩ�ĞŶƟ�ŽŶ� ƚŚŝƐ� ƐĞƐƐŝŽŶ� ŝŶĐůƵĚĞ� ǁ ĂƚĞƌ͕�
ŵƵŶŝĐŝƉĂů�ĂƵƚŚŽƌŝƚǇ͕�ĂŶĚ�ƵƟ�ůŝƟ�ĞƐ͘ ��ĞůŽǁ �ŝƐ�
Ă�ƐƵŵŵĂƌǇ�ŽĨ�ƉĂƌƟ�ĐƵůĂƌůǇ�ŝŵƉŽƌƚĂŶƚ�ďŝůůƐ�
on these issues.

Water Bills

D ŽƐƚ� ŽĨ� ƚŚĞ� ŐƌŽƵŶĚǁ ĂƚĞƌ� ůĞŐŝƐůĂƟ�ŽŶ�
ĂƉƉƌŽǀ ĞĚ�ďǇ�ƚŚĞ�dĞǆĂƐ�t ĂƚĞƌ��ŽŶƐĞƌǀ ĂƟ�ŽŶ�
�ƐƐŽĐŝĂƟ�ŽŶ�ĚŝƐĐƵƐƐĞĚ�ŝŶ� :ĂŶƵĂƌǇ͛Ɛ�The
Lone Star Current is progressing. Among
other issues, these bills address aquifer
storage and recovery, revisions to the
contested case hearing and permit renewal
processes, state audits of groundwater
ĚŝƐƚƌŝĐƚƐ͕ � ĂŶĚ� ĂƉƉƌĞŶƟ�ĐĞƐŚŝƉƐ� ĨŽƌ� ǁ Ğůů�
drillers and pump installers.

Rep. Larson (R – San Antonio) fi led a 
package of bills (HB 30, HB 835, HB 836)
aimedat launchingstatewidedevelopment
of brackish groundwater resources by
establishing “brackish groundwater

management zones.” The bills vary as to
ǁ ŚĂƚ�ĞŶƟ�ƚǇ�ĐĂŶ�ĞƐƚĂďůŝƐŚ�Ă�ǌŽŶĞ�ĂŶĚ�ǁ ŚĞŶ�
the Texas Water Development Board
(“TWDB”) becomes involved. All three bills
are currently pending in the Special Water
�ŝƐƚƌŝĐƚƐ�ƐƵďĐŽŵŵŝƩ�ĞĞ͘

The new chairman of the House Natural
ZĞƐŽƵƌĐĞƐ� �ŽŵŵŝƩ�ĞĞ͕� ZĞƉ͘ � <Ğī�Ğƌ� ŽĨ�
Eastland, fi led a bill that adds signifi cant 
oversight to groundwater district
ĚĞĐŝƐŝŽŶƐ͕ �ƐƉĞĐŝĮ�ĐĂůůǇ�ƚŚĞ�ƐĞƫ��ŶŐ�ŽĨ�ĚĞƐŝƌĞĚ�
ĨƵƚƵƌĞ�ĐŽŶĚŝƟ�ŽŶƐ�ĂŶĚ�ƉĞƌŵŝƚ�ĚĞĐŝƐŝŽŶƐ͘ �, ��
200 creates an appeals process for these
decisions and gives the TWDB reviewing
power. On March 25, the House Natural
ZĞƐŽƵƌĐĞƐ��ŽŵŵŝƩ�ĞĞ�ŚĞůĚ�Ă�ŚĞĂƌŝŶŐ�ŽŶ�
the bill and received a signifi cant amount 
ŽĨ�ƚĞƐƟ�ŵŽŶǇ�ĨƌŽŵ�ŵĂŶǇ�ƐƚĂŬĞŚŽůĚĞƌƐ�ŽĨ�
the water industry, and it remains pending
ŝŶ�ĐŽŵŵŝƩ�ĞĞ͘

^ĞŶ͘ ��ůƟ�ĨĞ�;Z�ʹ �dǇůĞƌͿ�ĂŶĚ�ZĞƉ͘ ��ƌŽǁ ŶŽǀ Ğƌ�
(R – Denton) fi led  companion bills (SB 
ϵϭϮ�ĂŶĚ�, ��ϮϬϱϭͿ�ƌĞŐĂƌĚŝŶŐ�ƚŚĞ�ƌĞƉŽƌƟ�ŶŐ�
of sanitary sewer overfl ows. Currently, 
all spilled wastewater of any amount
is required to be reported to the Texas
Commission on Environmental Quality
(“TCEQ”). The water and wastewater
ƵƟ�ůŝƚǇ�ŝŶĚƵƐƚƌŝĞƐ�ŝŶ�dĞǆĂƐ�ǁ ĂŶƚ�ƚŽ�ĐƌĞĂƚĞ�Ă�
ĚŝƐƟ�ŶĐƟ�ŽŶ�ďĞƚǁ ĞĞŶ�Ă�ŵŝŶŽƌ�͞ƐƉŝůů͟ �ĂŶĚ�ĂŶ�
“unauthorized discharge,” which requires
ƐŝŐŶŝĮ�ĐĂŶƚ� ĂĚŵŝŶŝƐƚƌĂƟ�ǀ Ğ� ĐŽŵƉůŝĂŶĐĞ�
ŵĞĂƐƵƌĞƐ͘ ��ŽƚŚ�ďŝůůƐ�ŚĂǀ Ğ�ŚĂĚ�Ă�ĐŽŵŵŝƩ�ĞĞ�
hearing, and SB 912 was voted out
favorably to the local and uncontested
calendar.

Municipal Bills

HB 40 by Rep. Darby (R – Wichita Falls)
seeks to preempt municipal ordinances
ƌĞůĂƚĞĚ�ƚŽ�Žŝů�ĂŶĚ�ŐĂƐ�ĂĐƟ�ǀ ŝƟ�ĞƐ͘ ��Ō�Ğƌ�
ŚĞĂƌŝŶŐ� ƐŝŐŶŝĮ�ĐĂŶƚ� ƚĞƐƟ�ŵŽŶǇ� ŽŶ� ƚŚĞ�
bill on March 23, the House Energy
ZĞƐŽƵƌĐĞƐ� �ŽŵŵŝƩ�ĞĞ� ĐŽŶƐŝĚĞƌĞĚ� ĂŶĚ�
ƌĞƉŽƌƚĞĚ�ĨĂǀ ŽƌĂďůǇ�ŽŶ�ƚŚĞ�ďŝůů͛Ɛ�ĐŽŵŵŝƩ�ĞĞ�
ƐƵďƐƟ�ƚƵƚĞ�ŽŶ�D ĂƌĐŚ�ϯ Ϭ͘�dŚĞ�ƐƵďƐƟ�ƚƵƚĞ�
ĂŵĞŶĚĞĚ�, ��ϰϬ�ƚŽ�ƐƉĞĐŝĮ�ĐĂůůǇ�ĂůůŽǁ �ĐŝƟ�ĞƐ�
to set commercially reasonable setbacks
the distance from well sites to homes,

ƐĐŚŽŽůƐ͕ �ĂŶĚ�ďƵƐŝŶĞƐƐĞƐ͘ �dŚĞ�ĐŽŵŵŝƩ�ĞĞ�
ƐƵďƐƟ�ƚƵƚĞ� ƌĞƉƌĞƐĞŶƚƐ� Ă� ĐŽŵƉƌŽŵŝƐĞ�
between HB 40’s biggest supporter, the
dĞǆĂƐ�K ŝů�ĂŶĚ�' ĂƐ��ƐƐŽĐŝĂƟ�ŽŶ�;͞ dǆK ' �͟ Ϳ͕�
and its biggest opponent, the Texas
Municipal League (“TML”), which views
the bill as an overreaching impairment of
municipal power to regulate local issues
ŽŶ�ďĞŚĂůĨ�ŽĨ�ĐŝƟ�ǌĞŶƐ͘ �K Ŷ�D ĂƌĐŚ�ϯϭ͕ �ƚŚĞ�
leadership of TxOGA and TML signed a
ůĞƩ�Ğƌ� ĂŐƌĞĞŝŶŐ� ƚŽ� ƌĞŵĂŝŶ� ƵŶŽƉƉŽƐĞĚ�
ƚŽ�ƚŚĞ�ĐŽŵŵŝƩ�ĞĞ�ƐƵďƐƟ�ƚƵƚĞ�ĨŽƌ�, ��ϰϬ͕�
so long as any future amendments are
mutually agreed upon. Meanwhile, HB
40’s companion, SB 1165 by Sen. Fraser
(R–Horseshoe Bay), was heard by the
Senate Natural Resources and Economic
�Ğǀ ĞůŽƉŵĞŶƚ��ŽŵŵŝƩ�ĞĞ�ĂŶĚ�ƌĞƉŽƌƚĞĚ�
favorably without amendments on March
25.

Sen. Estes’ (R – Wichita Falls) SB 360
redefi nes a “regulatory taking” to include 
Ă�ƉŽůŝƟ�ĐĂů�ƐƵďĚŝǀ ŝƐŝŽŶ͛ Ɛ�ƐĞƌŝĞƐ�ŽĨ�ĂĐƟ�ŽŶƐ�Žƌ�
decisions over a 10-year span, thus greatly
increasing the scope of a regulatory taking
ƌĞƋƵŝƌŝŶŐ�ĐŽŵƉĞŶƐĂƟ�ŽŶ͘ �dŽ�ĚĂƚĞ͕�ƚŚĞ�ďŝůů�
has not been heard and is pending in the
^ĞŶĂƚĞ�̂ ƚĂƚĞ��ī�ĂŝƌƐ��ŽŵŵŝƩ�ĞĞ͘�

ZĞƉ͘ �t ŽƌŬŵĂŶ�;Z�ʹ ��ƵƐƟ�ŶͿ�Į�ůĞĚ�Ă�ďŝůů�;, ��
ϵϰϳ Ϳ�ƚŚĂƚ�ǁ ŽƵůĚ�ĂŵĞŶĚ�ƚŚĞ��ůĞĐƟ�ŽŶ��ŽĚĞ�
ƚŽ�ĂůůŽǁ �ƉŽůŝƟ�ĐĂů�ƐƵďĚŝǀ ŝƐŝŽŶƐ�ŝŶ�dĞǆĂƐ�ƚŽ�
ŵŽǀ Ğ�ƚŚĞŝƌ�ĞůĞĐƟ�ŽŶ�ĚĂƚĞƐ�ĨƌŽŵ�D ĂǇ�ƚŽ�
ƚŚĞ�ŐĞŶĞƌĂů�ĞůĞĐƟ�ŽŶ�ĚĂƚĞ�ŝŶ�E Žǀ ĞŵďĞƌ�
ǁ ŝƚŚ�ƚŚĞ�ĂĚŽƉƟ�ŽŶ�ŽĨ�Ă�ƌĞƐŽůƵƟ�ŽŶ�ďǇ�ƚŚĞ�
ƉŽůŝƟ�ĐĂů�ƐƵďĚŝǀ ŝƐŝŽŶ͘ �dŚŝƐ�ŝƐ�ĂŶ�Ğī�Žƌƚ�ƚŽ�
ŵŝŶŝŵŝǌĞ�ĞůĞĐƟ�ŽŶͲƌĞůĂƚĞĚ�ĞǆƉĞŶƐĞƐ�ĂŶĚ�
ƵůƟ�ŵĂƚĞůǇ�ƚŽ�ƐĂǀ Ğ�ƚĂǆƉĂǇĞƌ�ĚŽůůĂƌƐ͘ �dŚĞ�
ďŝůů�ǁ ĂƐ�ƌĞĨĞƌƌĞĚ�ƚŽ�ƚŚĞ�, ŽƵƐĞ��ŽŵŵŝƩ�ĞĞ�
ŽŶ��ůĞĐƟ�ŽŶƐ͕ �ǁ ŚĞƌĞ�ŝƚ�ƌĞŵĂŝŶƐ�ƉĞŶĚŝŶŐ͘

hƟ�ůŝƚǇ��ŝůůƐ

D ŽƌĞ�ƚŚĂŶ�ϭϮϬ�ƵƟ�ůŝƚǇͲƌĞůĂƚĞĚ�ďŝůůƐ�ǁ ĞƌĞ�
Į�ůĞĚ� ǁ ŝƚŚ� ŵĂŶǇ� ŝŵƉĂĐƟ�ŶŐ� ŐĂƐ� ĂŶĚ�
electricity customers. Most of the bills are
being considered in the House State Aff airs 
Žƌ��ŶĞƌŐǇ�ZĞƐŽƵƌĐĞƐ�ĐŽŵŵŝƩ�ĞĞƐ�Žƌ�ƚŚĞ�
Senate Natural Resources and Economic
�Ğǀ ĞůŽƉŵĞŶƚ�ĐŽŵŵŝƩ�ĞĞƐ͘ �D ĂŶǇ�ƌĞůĂƚĞ�ƚŽ�
the Railroad Commission (RRC), including
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HITTING THE “REFRESH” BUTTON ON YOUR
EMPLOYEE POLICIES

by Sheila Gladstone and Elizabeth Hernandez

several that rename the Commission to
ĂĐĐƵƌĂƚĞůǇ�ƌĞŇ�ĞĐƚ�ŝƚƐ�ĐƵƌƌĞŶƚ�ĨƵŶĐƟ�ŽŶ�ŽĨ�
ƌĞŐƵůĂƟ�ŶŐ�dĞǆĂƐ͛ �ĞŶĞƌŐǇ�ŝŶĚƵƐƚƌǇ͘�

Sen. Keff er’s HB 2256 seeks to unify and 
ƐŝŵƉůŝĨǇ�ƵƟ�ůŝƚǇ�ƌĂƚĞŵĂŬŝŶŐ�ďǇ�ŵŽǀ ŝŶŐ�ŐĂƐ�
ratemaking from the Railroad Commission
;͞ ZZ�͟ Ϳ�ƚŽ�ƚŚĞ�WƵďůŝĐ�hƟ�ůŝƚǇ��ŽŵŵŝƐƐŝŽŶ�
(“PUC”), which already regulates electric
and water ratemaking. Also by Sen.
Keff er, HB 2988 and its companion SB 
1905 [Perry (R – Lubbock)] reverse rules
recently adopted by the RRC, at the
ƵƌŐŝŶŐ�ŽĨ�ŐĂƐ�ƵƟ�ůŝƟ�ĞƐ͕ �ƚŚĂƚ�ŝŵƉĂŝƌ�ĐŝƟ�ĞƐ͛ �
ĂďŝůŝƚǇ�ƚŽ�ƉĂƌƟ�ĐŝƉĂƚĞ�ŝŶ�ŐĂƐ�ƵƟ�ůŝƚǇ�ĐĂƐĞƐ͘ �
Specifi cally, the rules directly assign 
regulatory costs to only those customers
ƚŚĂƚ�ƌĞƐŝĚĞ�ŝŶ�ĐŝƟ�ĞƐ�ƚŚĂƚ�ƉĂƌƟ�ĐŝƉĂƚĞ�ŝŶ�Ă�
RRC ratemaking proceeding, despite the
fact that all customers benefi t from the 
ĐŝƟ�ĞƐ͛ �ŝŶǀ Žůǀ ĞŵĞŶƚ͘ ��ĚĚŝƟ�ŽŶĂůůǇ͕�ƚŚĞ�ƌƵůĞƐ�
ĂƵƚŽŵĂƟ�ĐĂůůǇ�ĂůŝŐŶ�ŵƵůƟ�ƉůĞ�ĐŝƟ�ĞƐ�ĂŶĚ�
arbitrarily limit the amount of discovery
allowed. HB 2988 and SB 1905 repeal these
rules. Sen. Keff er also fi led the related HB 
3749, which requires reasonable RRC rate
case expenses to be collected equally from
Ăůů�ĐƵƐƚŽŵĞƌƐ�ŝŶ�Ă�ƵƟ�ůŝƚǇ͛Ɛ�ƐĞƌǀ ŝĐĞ�ĂƌĞĂ�
ƌĞŐĂƌĚůĞƐƐ�ŽĨ�ƚŚĞŝƌ�ŐĞŽŐƌĂƉŚŝĐĂů�ůŽĐĂƟ�ŽŶ�
in order to eff ectuate system-wide rates. 
, ŝƐƚŽƌŝĐĂůůǇ͕�ƚŚĞ�ZZ��ŚĂƐ�ƉƌĞĨĞƌƌĞĚ�ƐĞƫ��ŶŐ�
system-wide rates, but the newly adopted
rules that directly assign rate case
ĞǆƉĞŶƐĞƐ�ǁ ŝůů�ĐĂƵƐĞ�ĐŝƟ�ĞƐ�ǁ ŝƚŚŝŶ�ƚŚĞ�ƐĂŵĞ�
division to have diff erent rates. HB 3749 
seeks to correct this inequity by codifying
ƚŚĞ� ZZ�͛ Ɛ� ůŽŶŐͲĞƐƚĂďůŝƐŚĞĚ�ƉƌĂĐƟ�ĐĞ� ŽĨ�
ƐĞƫ��ŶŐ�ƐǇƐƚĞŵͲǁ ŝĚĞ�ƌĂƚĞƐ͘ �

On March 18, House State Aff airs heard 
ƚĞƐƟ�ŵŽŶǇ�ŽŶ�, ��ϵϭϭ�΀̂ ŚĞĞƚƐ�;Z�ʹ ��ĂůůĂƐͿ΁͕�
which increases the number of PUC
commissioners from three to fi ve, with 

four commissioners appointed by the
Governor with Senate approval and one
selected from a House list. The bill remains
ƉĞŶĚŝŶŐ�ŝŶ�ƚŚĞ�ĐŽŵŵŝƩ�ĞĞ͘�

HB 1535 [Frullo (R – Lubbock)] and
its companion SB 841 [Creighton (R –
�ĞĂƵŵŽŶƚͿ΁�ƌĞůĂƚĞ�ƚŽ�ƌĂƚĞƐ�ĂŶĚ�ĐĞƌƟ�Į�ĐĂƚĞƐ�
of convenience and necessity for certain
ŶŽŶͲ�Z�Kd� ĞůĞĐƚƌŝĐ� ƵƟ�ůŝƟ�ĞƐ͘ � dŚĞ� ďŝůůƐ͕ �
ƉƌŽƉŽƐĞĚ�ďǇ�ŶŽŶͲ�Z�Kd�ƵƟ�ůŝƟ�ĞƐ͕ �ĂůůŽǁ �
ĞůĞĐƚƌŝĐ�ƵƟ�ůŝƟ�ĞƐ�ůŽĐĂƚĞĚ�ŽƵƚƐŝĚĞ�ƚŚĞ�ƐƚĂƚĞ͛Ɛ�
main power grid to expedite rate relief
ďǇ�ǀ ĂƌŝŽƵƐ�ĂůƚĞƌŶĂƟ�ǀ Ğ�ƌĂƚĞ�ŵĞĐŚĂŶŝƐŵƐ͕ �
including allowing accelerated hikes that
correspond with transmission system
investments. On March 25, House State
Aff airs heard HB 1535, which remains 
ƉĞŶĚŝŶŐ�ŝŶ�ƚŚĞ�ĐŽŵŵŝƩ�ĞĞ͘�

K ƚŚĞƌ� ŶŽƚĞǁ ŽƌƚŚǇ� ƵƟ�ůŝƚǇ� ďŝůůƐ� ŝŶĐůƵĚĞ�
HB 962 [Krause (R – Fort Worth)], which
prohibits “capacity payment” subsidies to
ďŝŐ�ŐĞŶĞƌĂƟ�ŽŶ�ĐŽŵƉĂŶŝĞƐ͕ �ĂŶĚ�, ��ϭϭϬϭ�΀̂ ͘ �
Turner (D – Houston)], which extends the
life of the System Benefi t Fund. The Fund 
was created to help low-income Texans pay
their electricity bills, but approximately
$200 million will remain in the Fund when
the current budget cycle ends, unless the
ůĞŐŝƐůĂƚƵƌĞ�ĂĐƚƐ�ƚŽ�ĞǆƚĞŶĚ�ƚŚĞ�&ƵŶĚ͛ Ɛ�Ɵ�ŵĞ�
period, meaning that these funds will end
ƵƉ�ƌĞǀ ĞƌƟ�ŶŐ�ƚŽ�ŐĞŶĞƌĂů�ƌĞǀ ĞŶƵĞ͘�, ��ϭϭϬϭ�
would extend the Fund’s period to 2017
so that the remaining millions of dollars
will instead go to the dedicated purpose
of providing electricity discounts to low-
income Texans. On April 1, HB 1101 was
ƌĞĨĞƌƌĞĚ�ĨƌŽŵ�ƚŚĞ�, ŽƵƐĞ��ƉƉƌŽƉƌŝĂƟ�ŽŶƐ�
�ŽŵŵŝƩ�ĞĞ�ƚŽ�ŝƚƐ��ƵĚŐĞƚ�dƌĂŶƐƉĂƌĞŶĐǇ�
ĂŶĚ� ZĞĨŽƌŵ� ^ƵďĐŽŵŵŝƩ�ĞĞ͕� ǁ ŚĞƌĞ� Ă�
ĐŽŵŵŝƩ�ĞĞ�ƐƵďƐƟ�ƚƵƚĞ�ǁ ĂƐ�ŚĞĂƌĚ�ĂŶĚ�ůĞŌ��
pending on April 8.

Lastly, HB 2184 [R. Miller (R – Sugar
Land)] and its companion, SB 1444 [Taylor
(R – Friendswood)] seek to facilitate
public access to hike and bike trails in
ƚƌĂŶƐŵŝƐƐŝŽŶ�ĐŽƌƌŝĚŽƌƐ�ďǇ�ƉƌŽƚĞĐƟ�ŶŐ�ĂŶ�
ĞůĞĐƚƌŝĐ�ƵƟ�ůŝƚǇ�ĨƌŽŵ�ůŝĂďŝůŝƚǇ�ĂƌŝƐŝŶŐ�ĨƌŽŵ�
ƉƵďůŝĐ�ƵƐĞ�ŽĨ�ƚƌĂŝůƐ�ŽŶ�ƚŚĞ�ƵƟ�ůŝƚǇ͛Ɛ�ƉƌĞŵŝƐĞƐ͘ �
dŚĞƐĞ�ďŝůůƐ�ĞǆƉĂŶĚ�ůĞŐŝƐůĂƟ�ŽŶ�ƉĂƐƐĞĚ�ůĂƐƚ�
ƐĞƐƐŝŽŶ�ŐƌĂŶƟ�ŶŐ�ƐƵĐŚ�ƉƌŽƚĞĐƟ�ŽŶƐ�ƚŽ�Ă�
, ĂƌƌŝƐ��ŽƵŶƚǇ�ĞůĞĐƚƌŝĐ�ƵƟ�ůŝƚǇ�ďǇ�ĞǆƉĂŶĚŝŶŐ�
ƚŚĞ� ƉƌŽƚĞĐƟ�ŽŶƐ� ƚŽ� ƵƟ�ůŝƟ�ĞƐ� ƐƚĂƚĞǁ ŝĚĞ͘�
On March 25, House State Aff airs heard 
ƚĞƐƟ�ŵŽŶǇ�ŽŶ�, ��Ϯϭϴϰ͕ �ǁ ŚŝĐŚ�ƌĞŵĂŝŶƐ�
ƉĞŶĚŝŶŐ�ŝŶ�ƚŚĞ�ĐŽŵŵŝƩ�ĞĞ͘�

dŚĞ�ĂĐĐĞůĞƌĂƟ�ŶŐ�ƉĂĐĞ�ŽĨ�ĂĐƟ�ǀ ŝƚǇ�ŝŶ�ƚŚĞ�
remaining weeks of the session will mean
that the status of the bills discussed in
ƚŚŝƐ�ĂƌƟ�ĐůĞ�ĐĂŶ�ĐŚĂŶŐĞ�Žǀ ĞƌŶŝŐŚƚ ͘ �ZĞĂĚĞƌƐ�
are advised to check in regularly to the
Legislature’s on-line services to stay
abreast of developments.

Ty Embrey is a Principal in the Firm’s Water
ĂŶĚ��ŝƐƚƌŝĐƚƐ�WƌĂĐƟ�ĐĞ�' ƌŽƵƉƐ͕ �dŚŽŵĂƐ��ƌŽͲ
cato is a Principal in the Firm’s Energy and
hƟ�ůŝƚǇ�WƌĂĐƟ�ĐĞ�' ƌŽƵƉ͕ �dƌŽƵƉĞ��ƌĞǁ Ğƌ�ŝƐ�ĂŶ�
�ƐƐŽĐŝĂƚĞ�ŝŶ�ƚŚĞ�&ŝƌŵ͛ Ɛ�t ĂƚĞƌ͕�>ŝƟ�ŐĂƟ�ŽŶ͕ �
ĂŶĚ��ŝƐƚƌŝĐƚƐ�WƌĂĐƟ�ĐĞ�' ƌŽƵƉƐ͕ �ĂŶĚ�, ĂŶŶĂŚ�
Wilchar is an Associate in the Firm’s Energy
ĂŶĚ�hƟ�ůŝƚǇ�WƌĂĐƟ�ĐĞ�' ƌŽƵƉ͘ �/Ĩ�ǇŽƵ�ŚĂǀ Ğ�ĂŶǇ�
ƋƵĞƐƟ�ŽŶƐ�ĐŽŶĐĞƌŶŝŶŐ�ůĞŐŝƐůĂƟ�ǀ Ğ�ŝƐƐƵĞƐ�Žƌ�
ǁ ŽƵůĚ�ůŝŬĞ�ĂĚĚŝƟ�ŽŶĂů�ŝŶĨŽƌŵĂƟ�ŽŶ�ĐŽŶĐĞƌŶͲ
ŝŶŐ�ƚŚĞ�&ŝƌŵ͛ Ɛ�ůĞŐŝƐůĂƟ�ǀ Ğ�ƚƌĂĐŬŝŶŐ�ĂŶĚ�ŵŽŶͲ
ŝƚŽƌŝŶŐ�ƐĞƌǀ ŝĐĞƐ�Žƌ�ůĞŐŝƐůĂƟ�ǀ Ğ�ĐŽŶƐƵůƟ�ŶŐ�
services, please contact Ty at 512.322.5829
or tembrey@lglawfi rm.com, Thomas at 
512.322.5857 or tbrocato@lglawfi rm.
com, Troupe at 512.322.5858 or tbrewer@
lglawfi rm.com or Hannah at 512.322.5811 
or hwilchar@lglawfi rm.com.

ou have an employee handbook and your policies were
created by people who knew what they were doing. However,

it has been a few years since you updated the policies, and even
ƚŚĞ�ŵŽƐƚ�ƐŬŝůůĨƵůůǇ�ĐƌĂŌ�ĞĚ�ĞŵƉůŽǇĞĞ�ƉŽůŝĐŝĞƐ�ŶĞĞĚ�ƵƉĚĂƚĞƐ�ĂƐ�ƚŚĞ�
ůĂǁ �ĂŶĚ�ǇŽƵƌ�ƉƌĂĐƟ�ĐĞƐ�Ğǀ Žůǀ Ğ͘�/Ŷ�ĂĚĚŝƟ�ŽŶ�ƚŽ�ĐŚĞĐŬŝŶŐ�ĨŽƌ�ƉůĂŝŶ�
English and removing any remaining legalese, you’ve simply got
ƚŽ�ŬĞĞƉ�ƵƉ�ǁ ŝƚŚ�ƚŚĞ�ůĂǁ ͘ �dŚŝƐ�ĂƌƟ�ĐůĞ�ǁ ŝůů�ƉƌŽǀ ŝĚĞ�Ɵ�ƉƐ�ŽŶ�ŚŽǁ �ƚŽ�

refresh employee policies to ensure they are up-to-date, helpful
to employees, and provide useful evidence in the event of future
ůŝƟ�ŐĂƟ�ŽŶ͘

hƉĚĂƚĞ�ƚŚĞ��ĞĮ�ŶŝƟ�ŽŶ�ŽĨ�͞ ^ƉŽƵƐĞ͟ �ŝŶ�zŽƵƌ�&ĂŵŝůǇ�ĂŶĚ�D ĞĚŝĐĂů�
Leave Act (FMLA) Policy
On March 27, 2015, a new rule issued by the U.S. Department of
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>ĂďŽƌ�ǁ ĞŶƚ�ŝŶƚŽ�Ğī�ĞĐƚ�ƚŚĂƚ�ĐŚĂŶŐĞĚ�ƚŚĞ�ĚĞĮ�ŶŝƟ�ŽŶ�ŽĨ�͞ ƐƉŽƵƐĞ͟ �
for FMLA purposes. Now all couples who are legally married in
ĂŶǇ�ũƵƌŝƐĚŝĐƟ�ŽŶͶ ŝŶ�ƚŚĞ�hŶŝƚĞĚ�̂ ƚĂƚĞƐ�Žƌ�ĂďƌŽĂĚͶ ĂŶĚ�ŽƚŚĞƌǁ ŝƐĞ�
eligible for FMLA can take leave to care for a spouse or family
ŵĞŵďĞƌ͕�Ğǀ ĞŶ�ƐĂŵĞͲƐĞǆ�ĐŽƵƉůĞƐ�ǁ ŚŽ�ůŝǀ Ğ�ŝŶ�Ă�ũƵƌŝƐĚŝĐƟ�ŽŶ�
such as Texas where same-sex marriage is not legal. Change
ƚŚĞ�ĚĞĮ�ŶŝƟ�ŽŶ�ŽĨ�͞ ƐƉŽƵƐĞ͟ �ŝŶ�ǇŽƵƌ�&D >��ƉŽůŝĐǇ�ƚŽ�ƚŚŽƐĞ�ǁ ŚŽƐĞ�
ŵĂƌƌŝĂŐĞ�ŝƐ�ůĞŐĂů�ŝŶ�ƚŚĞ�ƐƚĂƚĞ�ŽĨ�ĐĞůĞďƌĂƟ�ŽŶ͕ �ŶŽƚ�ƚŚĞ�ƐƚĂƚĞ�ŽĨ�ƚŚĞ�
ĞŵƉůŽǇĞĞ͛Ɛ�ƌĞƐŝĚĞŶĐĞ�ĂƐ�ǁ ĂƐ�ƉƌĞǀ ŝŽƵƐůǇ�ƚŚĞ�ĐĂƐĞ͘�;�ƚ�ƚŚĞ�Ɵ�ŵĞ�ŽĨ�
ƉƵďůŝĐĂƟ�ŽŶ�ŽĨ�ƚŚŝƐ�ĂƌƟ�ĐůĞ͕�ůŝƟ�ŐĂƟ�ŽŶ�ŚĂƐ�ďĞŐƵŶ�ƚŚĂƚ�ĐŽƵůĚ�ĚĞůĂǇ�
ƚŚŝƐ�ŶĞǁ �ĚĞĮ�ŶŝƟ�ŽŶ͛ Ɛ�ĂƉƉůŝĐĂƟ�ŽŶ�ƚŽ�ŐŽǀ ĞƌŶŵĞŶƚĂů�ĞŵƉůŽǇĞƌƐ�ŝŶ�
Texas.)

hƉĚĂƚĞ� �ĞĮ�ŶŝƟ�ŽŶƐ� ƚŽ�
Comply with the Aff ordable 
Care Act
The health insurance
eligibility requirements of
ƚŚĞ�WĂƟ�ĞŶƚ�WƌŽƚĞĐƟ�ŽŶ�ĂŶĚ�
Aff ordable Care Act of 2010 
ĚĞĮ�ŶĞ� ĨƵůůͲƟ�ŵĞ�ĞŵƉůŽǇĞĞƐ�
as those working 30 or
more hours per week (or
130 hours per month for
variable hour employees).
/ƚ�ŝƐ�ƐƟ�ůů�ƉĞƌŵŝƐƐŝďůĞ�ĨŽƌ�ĂŶ�
employer to keep its current
ϰϬ�ŚŽƵƌ�ƉĞƌ�ǁ ĞĞŬ�ĚĞĮ�ŶŝƟ�ŽŶ�
ŽĨ�͞ ĨƵůůͲƟ�ŵĞ͟ �ĨŽƌ�ƉƵƌƉŽƐĞƐ�
other than health insurance
eligibility, but update the
manual so that it does not incorrectly exclude employees
ǁ ŽƌŬŝŶŐ�ϯϬͲϯϵ�ŚŽƵƌƐ�ĨƌŽŵ�ĞůŝŐŝďŝůŝƚǇ͘�̂ ĞĐƟ�ŽŶƐ�ƚŽ�ƌĞǀ ŝĞǁ �ŝŶĐůƵĚĞ�
ƚŚŽƐĞ�ǁ ŝƚŚ�ďĞŶĞĮ�ƚƐ�ƉŽůŝĐŝĞƐ͕ �ĂŶĚ�ĚĞƐĐƌŝƉƟ�ŽŶƐ�ŽĨ�ĞŵƉůŽǇĞĞ�
ĐůĂƐƐŝĮ�ĐĂƟ�ŽŶƐ͘

Add Break Time for Nursing Mothers Policy
The Aff ordable Care Act also requires employers to accommodate 
ĞŵƉůŽǇĞĞƐ�ǁ ŚŽ�ĂƌĞ�ŶĞǁ �ŵŽƚŚĞƌƐ�ĂŶĚ�ǁ ŚŽ�ǁ ŝƐŚ�ƚŽ�ĐŽŶƟ�ŶƵĞ�ƚŽ�
ƉƵŵƉ�ďƌĞĂƐƚ�ŵŝůŬ�ĂŌ�Ğƌ�ƌĞƚƵƌŶŝŶŐ�ƚŽ�ǁ ŽƌŬ͘�zŽƵƌ�ƉŽůŝĐǇ�ƐŚŽƵůĚ�
ŵĂŬĞ�ĐůĞĂƌ�ƚŚĂƚ�ǇŽƵ�ǁ ŝůů�ƉƌŽǀ ŝĚĞ�͞ ƌĞĂƐŽŶĂďůĞ�ďƌĞĂŬ�Ɵ�ŵĞ͟ �ƚŽ�
ŶƵƌƐŝŶŐ�ŵŽƚŚĞƌƐ�ƚŽ�ĞǆƉƌĞƐƐ�ďƌĞĂƐƚ�ŵŝůŬ�ĨŽƌ�ƵƉ�ƚŽ�ŽŶĞ�ǇĞĂƌ�ĂŌ�Ğƌ�
the child’s birth. The place provided must be private, and may
not be a bathroom. When needed, the room should have a door
lock, perhaps a “do not disturb” sign, a comfortable place to sit,
and a nearby electrical outlet and refrigerator for the employee
to store the breast milk. The employer is not required to pay the
ĞŵƉůŽǇĞĞ�ĨŽƌ�ƚŚĞ�Ɵ�ŵĞ�ƐƉĞŶƚ�ƉƵŵƉŝŶŐ�ŵŝůŬ͕�ďƵƚ�ƚŚĞ�ĞŵƉůŽǇĞĞ�
ŵĂǇ�ƵƐĞ�ƌĞĂƐŽŶĂďůĞ�ďƌĞĂŬ�Ɵ�ŵĞƐ�ĂůƌĞĂĚǇ�ƉƌŽǀ ŝĚĞĚ�ƚŽ�ƉƵŵƉ�ŵŝůŬ͕�
and employers should generally work to accommodate the
pumping.

ZĞƐƚƌŝĐƟ�ŽŶƐ�ŽŶ�ZĂŶĚŽŵ�Žƌ��ůĂŶŬĞƚ��ƌƵŐ�dĞƐƟ�ŶŐ��ƉƉůǇ�ƚŽ�WƵďůŝĐ�
Sector Applicants and Current Employees
Applicants for government employment, like government
ĞŵƉůŽǇĞĞƐ͕ �ŵĂǇ�ďĞ�ƐƵďũĞĐƚĞĚ�ƚŽ�ĂĐƌŽƐƐͲƚŚĞͲďŽĂƌĚ�ĚƌƵŐ�ƚĞƐƟ�ŶŐ�

ŽŶůǇ�ŝĨ�ƚŚĞǇ�ĂƌĞ�ĂƉƉůǇŝŶŐ�ĨŽƌ�ƐĂĨĞƚǇͲƐĞŶƐŝƟ�ǀ Ğ�ƉŽƐŝƟ�ŽŶƐ�Žƌ�ŝĨ�ŽƚŚĞƌ�
ĞǆĐĞƉƟ�ŽŶƐ�ĞǆŝƐƚ͘ �ZĞǀ ŝĞǁ �ǇŽƵƌ�ŚŝƌŝŶŐ�ĂŶĚ�ĚƌƵŐ�ƚĞƐƟ�ŶŐ�ƉŽůŝĐŝĞƐ�ƚŽ�
correct this common error and ensure that you conduct pre-
ĞŵƉůŽǇŵĞŶƚ�ƐĐƌĞĞŶŝŶŐ�ŽŶůǇ�ĨŽƌ�ĂƉƉƌŽƉƌŝĂƚĞ�ƉŽƐŝƟ�ŽŶƐ͘

Firearms Policies and the “Parking Lot” Amendment
In 2011, the Texas Legislature passed a law requiring employers
ƚŽ�ĂůůŽǁ �ĞŵƉůŽǇĞĞƐ�ƚŽ�ŬĞĞƉ�Ă�Į�ƌĞĂƌŵ�Žƌ�ĂŵŵƵŶŝƟ�ŽŶ�ůŽĐŬĞĚ�
in their privately-owned vehicles, even when parked in an
ĞŵƉůŽǇĞƌͲƉƌŽǀ ŝĚĞĚ�ƉĂƌŬŝŶŐ�ĂƌĞĂ͘ �ZĞǀ ŝĞǁ �ǇŽƵƌ�ĞŶƟ�ƚǇ͛Ɛ�ǁ ĞĂƉŽŶƐ�
ƉŽůŝĐŝĞƐ͕ �ĂŶĚ�ƌĞŵŽǀ Ğ�ĂŶǇ�ƌĞƐƚƌŝĐƟ�ŽŶƐ�ĂďŽƵƚ�ĞŵƉůŽǇĞĞƐ�ŬĞĞƉŝŶŐ�
ůĞŐĂůůǇ�Žǁ ŶĞĚ�Į�ƌĞĂƌŵƐ�ĂŶĚ�ĂŵŵƵŶŝƟ�ŽŶ�ƐĞĐƵƌĞĚ�ŝŶ�ƚŚĞŝƌ�Žǁ Ŷ�

vehicles, even if the
vehicles are parked on
employer property, and
even if the employee
uses his or her own
vehicle to conduct
governmental business.
The employer may
ƐƟ�ůů� ƌĞƐƚƌŝĐƚ� ǁ ĞĂƉŽŶƐ�
from employer-owned
vehicles, so if there is
a concern, employees
who insist on keeping
fi rearms in their own 
car could be issued an
employer vehicle for
Ă�ƉĂƌƟ�ĐƵůĂƌ�ƚƌŝƉ�Žƌ�ũŽď�
duty.

' ĞŶĚĞƌ��ŝƐĐƌŝŵŝŶĂƟ�ŽŶ�ĂŶĚ��ĂƌĞŐŝǀ ĞƌƐ�
dŚĞ���K��ŚĂƐ�ĨŽĐƵƐĞĚ�ŝŶ�ƚŚĞ�ƉĂƐƚ�ƐĞǀ ĞƌĂů�ǇĞĂƌƐ�ŽŶ�ĚŝƐĐƌŝŵŝŶĂƟ�ŽŶ�
against caregivers, who are people who care for another
ƉĞƌƐŽŶ͕ �ƐƵĐŚ�ĂƐ�Ă�ĐŚŝůĚ�Žƌ�ĂŶ�ĂŐĞĚ�ƉĂƌĞŶƚ͘ ��ŝƐĐƌŝŵŝŶĂƟ�ŶŐ�ĂŐĂŝŶƐƚ�
ĐĂƌĞŐŝǀ ĞƌƐ�ŵĂǇ�ĐŽŶƐƟ�ƚƵƚĞ�ŝůůĞŐĂů�ĚŝƐĐƌŝŵŝŶĂƟ�ŽŶ�ŽŶ�ƚŚĞ�ďĂƐŝƐ�ŽĨ�
sex, disability, or other protected traits. Make sure your leave
ƉŽůŝĐŝĞƐ�ĚŽ�ŶŽƚ�ƚƌĞĂƚ�ŵĞŶ�ĂŶĚ�ǁ ŽŵĞŶ�ǁ ŚŽ�ƚĂŬĞ�Ɵ�ŵĞ�Žī��ĨŽƌ�
caregiving diff erently. Although women who give birth may be 
treated more favorably under an employer’s paid sick leave
ƉŽůŝĐǇ�ĨŽƌ�ƚŚĞ�ĚŝƐĂďŝůŝƚǇ�ƉŽƌƟ�ŽŶ�ŽĨ�ƚŚĞ�ůĞĂǀ Ğ͕�ƚŚĞǇ�ƐŚŽƵůĚ�ŶŽƚ�
be treated more favorably than men under policies addressing
“baby bonding” outside of the period of physical disability.

Update Dress Codes
Legal issues surrounding dress codes concern sexual
ĚŝƐĐƌŝŵŝŶĂƟ�ŽŶ͕ �ƐĞǆƵĂů�ŝĚĞŶƟ�ƚǇ͕�ƌĞůŝŐŝŽƵƐ�ŐĂƌď͕ �ĂŶĚ�ĚŝƐĂďŝůŝƚǇ�
ĂŶĚ�ƉƌĞŐŶĂŶĐǇ�ĂĐĐŽŵŵŽĚĂƟ�ŽŶ͘ �ZĞĂƐŽŶĂďůĞŶĞƐƐ�ĂŶĚ�Ň�ĞǆŝďŝůŝƚǇ�
are the keys to defending such claims. Make sure that dress
ƌĞƋƵŝƌĞŵĞŶƚƐ�ŚĂǀ Ğ�Ă�ƌĞĂƐŽŶĂďůĞ�ƌĞůĂƟ�ŽŶƐŚŝƉ� ƚŽ�ůĞŐŝƟ�ŵĂƚĞ�
business needs, and avoid unnecessary gender diff erences. Be 
ƌĞĂĚǇ�ƚŽ�ďĞ�Ň�ĞǆŝďůĞ�ŝĨ�ĂŶ�ĞŵƉůŽǇĞĞ�ŶĞĞĚƐ�ĂŶ�ĞǆĐĞƉƟ�ŽŶ�ƚŽ�ƚŚĞ�
ĚƌĞƐƐ�ĐŽĚĞ�ĨŽƌ�ůĞŐŝƟ�ŵĂƚĞ�ƌĞůŝŐŝŽƵƐ�ƌĞĂƐŽŶƐ�Žƌ�ƚŽ�ĂĐĐŽŵŵŽĚĂƚĞ�a
temporary or permanent health issue. For example, an employee
ǁ ŚŽƐĞ�ĨŽŽƚ�ŝƐ�Ɛǁ ĞůůŝŶŐ�ŵĂǇ�ŶĞĞĚ�ƚŽ�ǁ ĞĂƌ�ĂƚŚůĞƟ�Đ�ƐŚŽĞƐ�ĨŽƌ�Ă�
while.
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ASK SHEILA

Dear Sheila,

At our workplace we occasionally host “Lunch and Learn” sessions
ĨŽƌ�ŽƵƌ�ĐůĞƌŝĐĂů�ƐƚĂī�͕�ǁ ŝƚŚ�ƚŽƉŝĐƐ�ƌĞůĂƟ�ŶŐ�ƚŽ�ƐƚƌĞƐƐ�ŵĂŶĂŐĞŵĞŶƚ͕ �
ǁ ĞůůŶĞƐƐ͕ �ĂŶĚ�ŽƌŐĂŶŝǌĂƟ�ŽŶĂů�ƐŬŝůůƐ͕ �ĂƐ�ǁ Ğůů�ĂƐ�ƚƌĂŝŶŝŶŐ�ŽŶ�Žĸ��ĐĞ�
ƐŽŌ�ǁ ĂƌĞ�ĂŶĚ�ƉƌŽŐƌĂŵƐ͘ �K ƚŚĞƌ�Ɵ�ŵĞƐ͕ �ǁ Ğ�ŚĂǀ Ğ�ƐƚĂī��ŵĞĞƟ�ŶŐƐ�Ăƚ�
ůƵŶĐŚ�Ɵ�ŵĞ�ƚŽ�ĚŝƐĐƵƐƐ�ǁ ŽƌŬƉůĂĐĞ�ŝƐƐƵĞƐ�ĂŶĚ�ƵƉĐŽŵŝŶŐ�ĐŚĂŶŐĞƐ͘ �
We always provide food, so employees get a free lunch with the
ŝŶĨŽƌŵĂƟ�ŽŶ͘ ���ƐĞĐƌĞƚĂƌǇ�ƌĞĐĞŶƚůǇ�ƐƵďŵŝƩ�ĞĚ�Ă�Ɵ�ŵĞ�ƐŚĞĞƚ�ĐůĂŝŵŝŶŐ�
Ă�ůƵŶĐŚ�ŚŽƵƌ�ĂƐ�Ɵ�ŵĞ�ǁ ŽƌŬĞĚ͕ �ĂŶĚ�ƐĂŝĚ�ǁ Ğ�Žǁ Ğ�ŚĞƌ�Žǀ ĞƌƟ�ŵĞ�
because she worked 41 hours that week. Is this true?

Sincerely,
No such thing as a free lunch

Dear Free Lunch:

dŚĞ�ĂŶƐǁ Ğƌ�ĚĞƉĞŶĚƐ�ŽŶ�ƚŚĞ�ƐƵďũĞĐƚ�ŵĂƩ�Ğƌ�ŽĨ�ƚŚĞ�ƉĂƌƟ�ĐƵůĂƌ�
ůƵŶĐŚ͕ �ĂŶĚ�ǁ ŚĞƚŚĞƌ�ĂƩ�ĞŶĚĂŶĐĞ�ǁ ĂƐ�ƚƌƵůǇ�͞ ǀ ŽůƵŶƚĂƌǇ͘͟ �&Žƌ�ŶŽŶͲ
exempt employees such as clerical staff , an employer must count 
ĂŶǇ�Ɵ�ŵĞ�ƐƉĞŶƚ�ŝŶ�ŵĞĞƟ�ŶŐƐ�ƚŚĂƚ�ĂƌĞ�ƌĞƋƵŝƌĞĚ�Žƌ�ĚŝƌĞĐƚůǇ�ƌĞůĂƚĞĚ�
to the employee’s current job. This is true even if the employees
ǁ ĂŶƚ�ƚŽ�ĂƩ�ĞŶĚ�ĂŶĚ�Ğǀ ĞŶ�ŝĨ�ǇŽƵ�ĨĞĞĚ�ƚŚĞŵ͘ �dŚĞ�ƌĞůĞǀ ĂŶƚ�ƋƵĞƐƟ�ŽŶƐ�
are, what is voluntary, and what is job-related.

A stress management or wellness topic is likely voluntary and
not directly job-related, so you may require employees to “clock
out” for such luncheons. However, if employees are evaluated
Žƌ�ŽƚŚĞƌǁ ŝƐĞ�ũƵĚŐĞĚ�ŽŶ�ƚŚĞŝƌ�ĂƩ�ĞŶĚĂŶĐĞ�Ăƚ�ƐƵĐŚ�ŵĞĞƟ�ŶŐƐ͕ �ƚŚĞŶ�
ƚŚĞǇ�ĐŽƵůĚ�ĐůĂŝŵ�ƚŚĞ�ůƵŶĐŚ�ŵƵƐƚ�ďĞ�ĐŽƵŶƚĞĚ�ĂƐ�ǁ ŽƌŬŝŶŐ�Ɵ�ŵĞ�
ďĂƐĞĚ�ŽŶ�ƚŚĞ�ĞŵƉůŽǇĞƌ͛Ɛ�ĞǆƉĞĐƚĂƟ�ŽŶ�ƚŚĂƚ�ƚŚĞǇ�ĂƩ�ĞŶĚ͘ ��Ž�ŶŽƚ�

Social Media Policies
Governmental employers must make
sure that their social media policies,
and enforcement of those policies, do
not abridge the free speech rights of
employees under the First Amendment of
ƚŚĞ��ŽŶƐƟ�ƚƵƟ�ŽŶ͘ �dŽ�ĚĞƚĞƌŵŝŶĞ�ǁ ŚĞƚŚĞƌ�
public employees’ speech is protected
under the law, courts consider whether
ƚŚĞ�ĞŵƉůŽǇĞĞ�ŝƐ�ƐƉĞĂŬŝŶŐ�ĂƐ�Ă�ĐŝƟ�ǌĞŶ�Žƌ�
in his or her role as a public employee;
ǁ ŚĞƚŚĞƌ�ƚŚĞ�ƐƉĞĞĐŚ�ŝƐ�Ă�ŵĂƩ�Ğƌ�ŽĨ�ƉƵďůŝĐ�
concern; and whether the speech is overly
ĚŝƐƌƵƉƟ�ǀ Ğ�ƚŽ�ƚŚĞ�ĞŵƉůŽǇĞƌ͛Ɛ�ŽƉĞƌĂƟ�ŽŶƐ͘ �
Make sure your social media policy does
not punish employees for statements
ŵĂĚĞ�ŝŶ�ƚŚĞŝƌ�ƌŽůĞƐ�ĂƐ�Ɖƌŝǀ ĂƚĞ�ĐŝƟ�ǌĞŶƐ�
ŽŶ� ŵĂƩ�ĞƌƐ� ŽĨ� ƉƵďůŝĐ� ĐŽŶĐĞƌŶ͕ � ƵŶůĞƐƐ�
ƐƵĐŚ�ƐƉĞĞĐŚ�ŝƐ�Žǀ ĞƌůǇ�ĚŝƐƌƵƉƟ�ǀ Ğ�ƚŽ�ƚŚĞ�
ŽƌŐĂŶŝǌĂƟ�ŽŶ͛ Ɛ�ŐŽĂů�ŽĨ�ĂŶ�Ğĸ��ĐŝĞŶƚ�ĂŶĚ�
Ğī�ĞĐƟ�ǀ Ğ�ǁ ŽƌŬƉůĂĐĞ͘

Private sector employers are under higher
ƐĐƌƵƟ�ŶǇ�ĂŶĚ�ŵƵƐƚ�ĞŶƐƵƌĞ�ƚŚĞŝƌ�ƐŽĐŝĂů�ŵĞĚŝĂ�
ƉŽůŝĐŝĞƐ�ĚŽŶ͛ ƚ�ǀ ŝŽůĂƚĞ�ƚŚĞ�EĂƟ�ŽŶĂů�>ĂďŽƌ�
ZĞůĂƟ�ŽŶƐ��Đƚ͕ �ǁ ŚŝĐŚ�ĂƉƉůŝĞƐ�ƚŽ�Ăůů�Ɖƌŝǀ ĂƚĞ�
employers, whether or not unionized. The
Act protects employees from discipline
for freely discussing with others concerns
ĂďŽƵƚ�ƚŚĞ�ƚĞƌŵƐ�ĂŶĚ�ĐŽŶĚŝƟ�ŽŶƐ�ŽĨ�ƚŚĞŝƌ�
employment, and recent rulings have
found social media policies that are vague
and overbroad violate this right. Review
ƉŽůŝĐŝĞƐ�ƚŽ�ƌĞŵŽǀ Ğ�ŐĞŶĞƌĂů�ƉƌŽŚŝďŝƟ�ŽŶƐ�
against disparaging the employer, and

ŵĂŬĞ� ƐƵƌĞ� ĂŶǇ� ƉƌŽŚŝďŝƟ�ŽŶƐ� ĂŐĂŝŶƐƚ�
ŚĂƌĂƐƐŵĞŶƚ� Žƌ� ƌĞǀ ĞĂůŝŶŐ� ĐŽŶĮ�ĚĞŶƟ�Ăů�
ŝŶĨŽƌŵĂƟ�ŽŶ�ŚĂǀ Ğ�ƐƵĸ��ĐŝĞŶƚ�ĞǆĂŵƉůĞƐ�ƐŽ�
that employees will know they are not
prevented from voicing and discussing
their work concerns on social media.

ZĞǀ ŝĞǁ ��Ʃ�ĞŶĚĂŶĐĞ�WŽůŝĐŝĞƐ�dŚĂƚ�D ĂǇ�
s ŝŽůĂƚĞ�ƚŚĞ��ŵĞƌŝĐĂŶƐ�ǁ ŝƚŚ�� ŝƐĂďŝůŝƟ�ĞƐ�
Act (ADA)
dŚĞ���K��ŝƐ� ƚĂƌŐĞƟ�ŶŐ�ĞŵƉůŽǇĞƌƐ�ǁ ŚŽ�
ŚĂǀ Ğ�ŶŽͲĨĂƵůƚ�ĂƩ�ĞŶĚĂŶĐĞ�ƉŽůŝĐŝĞƐ͕ �ǁ ŚŝĐŚ�
ƉƌŽǀ ŝĚĞ� ĨŽƌ� ĂƵƚŽŵĂƟ�Đ� ƚĞƌŵŝŶĂƟ�ŽŶ� ĨŽƌ�
ŵŝƐƐŝŶŐ� Ă� ƉĂƌƟ�ĐƵůĂƌ� ŶƵŵďĞƌ� ŽĨ� ĚĂǇƐ�
or weeks of work. Under the ADA, an
ĞŵƉůŽǇĞƌ�ŵƵƐƚ�ĞŶŐĂŐĞ�ŝŶ�ĂŶ�ŝŶƚĞƌĂĐƟ�ǀ Ğ�
process with a disabled employee in
order to determine how the employer
ĐĂŶ�ŵĂŬĞ�ĂĐĐŽŵŵŽĚĂƟ�ŽŶƐ͕ �ĂŶĚ͕ �ŝŶ�ƐŽŵĞ�
ĐĂƐĞƐ͕ �ƚŚĞ�ĂĐĐŽŵŵŽĚĂƟ�ŽŶƐ�ŵŝŐŚƚ�ŝŶĐůƵĚĞ�
ĂůůŽǁ ŝŶŐ�Ă�ĚŝƐĂďůĞĚ�ĞŵƉůŽǇĞĞ�ĂĚĚŝƟ�ŽŶĂů�
Ɵ�ŵĞ�Žī�͕�ďĞǇŽŶĚ�ƚŚĞ�ĚĂǇƐ�ĂůůŽǁ ĞĚ�ƵŶĚĞƌ�
ƚŚĞ� ĂƩ�ĞŶĚĂŶĐĞ� ƉŽůŝĐǇ͘� ZĞǀ ŝĞǁ � ǇŽƵƌ�
ĂƩ�ĞŶĚĂŶĐĞ�ƉŽůŝĐŝĞƐ�ƚŽ�ŵĂŬĞ�ƐƵƌĞ�ƚŚĞǇ�ĚŽ�
not preclude the employer off ering an 
ĂĚĚŝƟ�ŽŶĂů͕�ƐƉĞĐŝĮ�ĞĚ�ĂŵŽƵŶƚ�ŽĨ�Ɵ�ŵĞ�Žī�͕�
and be prepared to show you are willing to
be fl exible on a case-by-case basis where 
ĂĚĚŝƟ�ŽŶĂů�ĂďƐĞŶĐĞƐ�ŵĂǇ�ďĞ�ĐŽŶƐŝĚĞƌĞĚ�Ă�
ƌĞĂƐŽŶĂďůĞ�ĂĐĐŽŵŵŽĚĂƟ�ŽŶ͘

/ŶĐůƵĚĞ�E Ğǁ �D ŝůŝƚĂƌǇ�ZĞŐƵůĂƟ�ŽŶƐ�hŶĚĞƌ�
the FMLA
In March 2013, revisions to the FMLA
ƌĞŐĂƌĚŝŶŐ�Ɵ�ŵĞ�Žī��ĨŽƌ�ƚŚĞ�ĨĂŵŝůǇ�ŽĨ�ŵŝůŝƚĂƌǇ�

members went into eff ect. Changes 
required to FMLA policies include, among
ŽƚŚĞƌ�ƚŚŝŶŐƐ͕ �ŵĂŬŝŶŐ�ƐƵƌĞ�ƚŚĞ�ĚĞĮ�ŶŝƟ�ŽŶ�
of military member includes members
ŽĨ� ƚŚĞ� EĂƟ�ŽŶĂů� ' ƵĂƌĚ� ĂŶĚ� ZĞƐĞƌǀ ĞƐ͕ �
ĂƐ� ǁ Ğůů� ĂƐ� ƚƌĂĚŝƟ�ŽŶĂů� �ƌŵĞĚ� &ŽƌĐĞƐ͖ �
ĐůĂƌŝĨǇŝŶŐ�ƚŚĂƚ�͞ ĐŽǀ ĞƌĞĚ�ĂĐƟ�ǀ Ğ�ĚƵƚǇ͟ �ŶŽǁ �
requires deployment to a foreign country;
ĞǆƉĂŶĚŝŶŐ�ƚŚĞ�ĚĞĮ�ŶŝƟ�ŽŶ�ŽĨ�͞ ƐĞƌŝŽƵƐ�ŝŶũƵƌǇ�
Žƌ�ŝůůŶĞƐƐ͟ �ƚŽ�ŝŶĐůƵĚĞ�ĐĞƌƚĂŝŶ�ƉƌĞͲĞǆŝƐƟ�ŶŐ�
ĐŽŶĚŝƟ�ŽŶƐ�ĂŶĚ�ĐĞƌƚĂŝŶ�ǀ ĞƚĞƌĂŶƐ͖ �ĂůůŽǁ ŝŶŐ�
leave to help care for a military member’s
parent while the military member is on
ĂĐƟ�ǀ Ğ�ĚƵƚǇ͖�ĂŶĚ�ŝŶĐƌĞĂƐŝŶŐ�ĨƌŽŵ�Į�ǀ Ğ�ĚĂǇƐ�
ƚŽ�ϭϱ�ĚĂǇƐ�ƚŚĞ�Ɵ�ŵĞ�Ăǀ ĂŝůĂďůĞ�ĨŽƌ�Ă�ĨĂŵŝůǇ�
member to spend with a military member
ŽŶ�ƌĞƐƚ�ĂŶĚ�ƌĞĐƵƉĞƌĂƟ�ŽŶ�ůĞĂǀ Ğ͘�

Remember, personnel policies can
only help you if they are accurate and
understandable to all your employees.

Sheila Gladstone is the Chair of the
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ƉƌĂĐƟ�ĐĞ�ŐƌŽƵƉ͘ �/Ĩ�ǇŽƵ�ǁ ŽƵůĚ�ůŝŬĞ�ĂĚĚŝƟ�ŽŶĂů�
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Vine Street, LLC v. Borg Warner Corp.,
776 F.3d 312 (5th Cir. Jan. 14, 2015).

Applying the holding from the U.S.
Supreme Court in Burlington N. & Santa
Fe Ry. Co. v. U.S.͕ �ƚŚĞ�&ŝŌ�Ś��ŝƌĐƵŝƚ��ŽƵƌƚ�
of Appeals recently held that there is
no Superfund liability from the sale of a
useful chemical when there is no intent to
dispose, even if the seller has knowledge
ƚŚĂƚ�Ă�ƌĞůĞĂƐĞ�ŵŝŐŚƚ�ŽĐĐƵƌ͘�dŚĞ�&ŝŌ�Ś��ŝƌĐƵŝƚ�
found that Borg Warner Corp. was not an
“arranger” for selling perchloroethylene
to a dry-cleaning company because Borg
Warner intended for the chemical to
be used and not disposed of by the dry-
cleaning company.

Sierra Club v. ICG Hazard, LLC, No. 13-
5086, 2015 WL 643382 (6th Cir., January
27, 2015).

dŚĞ�&ĞĚĞƌĂů��ŽƵƌƚ�ŽĨ��ƉƉĞĂůƐ�ŝŶ��ŝŶĐŝŶŶĂƟ��
issued an opinion expanding the scope
ŽĨ�ƚŚĞ�ϰƚŚ��ŝƌĐƵŝƚ��ŽƵƌƚ ͛ Ɛ�ĞǆŝƐƟ�ŶŐ�ƚĞƐƚ�

for determining when a Clean Water Act
(“CWA”) general permit shields a company
ĨƌŽŵ�Ă��t ��ĐŝƟ�ǌĞŶ�ƐƵŝƚ ͘ �/�' �, ĂǌĂƌĚ͕ �>>�͕ �
operates a surface coal mine under the
ĂƵƚŚŽƌŝƚǇ�ŽĨ�Ă�EĂƟ�ŽŶĂů�WŽůůƵƚĂŶƚ��ŝƐĐŚĂƌŐĞ�
�ůŝŵŝŶĂƟ�ŽŶ� ^ǇƐƚĞŵ� ;͞ EW��^͟ Ϳ� ŐĞŶĞƌĂů�
permit issued by the Kentucky Division of
Water. The Sierra Club sued ICG Hazard
ƵŶĚĞƌ�ƚŚĞ��t ��ĐŝƟ�ǌĞŶ�ƐƵŝƚ�ƉƌŽǀ ŝƐŝŽŶ͕ �
alleging that ICG Hazard’s discharges
from the mine exceeded water quality
standards set under the CWA, specifi cally 
those for selenium. The Sierra Club
argued that because the Kentucky general
permit did not expressly list selenium
as an allowable pollutant, ICG Hazard’s
discharges were unauthorized. The court
held that the general permit shields ICG
, ĂǌĂƌĚ� ĨƌŽŵ� ĐŝƟ�ǌĞŶ� ƐƵŝƚ� ĞŶĨŽƌĐĞŵĞŶƚ�
despite its silence with regard to selenium.
The court applied a two-prong test that
had previously only be used by federal
courts in determining whether individual
ĚŝƐĐŚĂƌŐĞ�ƉĞƌŵŝƚƐ�ƐŚŝĞůĚ�ĞŶƟ�Ɵ�ĞƐ� ĨƌŽŵ�
ĐŝƟ�ǌĞŶ�ƐƵŝƚƐ͘ �dŚĞ�ĚĞĐŝƐŝŽŶ�ƐĞƚƐ�Ă�ŶĞǁ �

precedent that discharges under general
ƉĞƌŵŝƚƐ�ŚĂǀ Ğ�ƚŚĞ�ƐĂŵĞ�ƉƌŽƚĞĐƟ�ŽŶ�ĨƌŽŵ�
ĐŝƟ�ǌĞŶ�ƐƵŝƚƐ�ĂƐ�ĚŝƐĐŚĂƌŐĞƐ�ŵĂĚĞ�ƵŶĚĞƌ�
individual discharge permits.

Coyote Lake Ranch, LLC v. City of Lubbock,
No. 14-0572 (Texas Supreme Court).

On January 30, 2015, the Supreme
Court requested briefi ng on the merits 
of Coyote Lake Ranch, LLC’s appeal of
the Amarillo Court of Appeals’ decision
ƚŽ�ĚĞĐůŝŶĞ�ƚŽ�ĂƉƉůǇ�ƚŚĞ�ĂĐĐŽŵŵŽĚĂƟ�ŽŶ�
doctrine of oil and gas law to the law of
groundwater rights. The appellant has
urged the Supreme Court to extend its
holding in Edwards Aquifer Authority v.
Day – applying the oil and gas ownership-
in-place doctrine to groundwater -
ƚŽ� ĂůƐŽ� ŝŶĐůƵĚĞ� ƚŚĞ� ĂĐĐŽŵŵŽĚĂƟ�ŽŶ�
doctrine. That doctrine states that
ǁ ŚĞƌĞ�Ă�ƐƵƌĨĂĐĞ�Žǁ ŶĞƌ͛Ɛ�ĞǆŝƐƟ�ŶŐ�ƵƐĞ�ŽĨ�
land would be precluded or impaired by
ĂĐƟ�ǀ ŝƟ�ĞƐ�ŽĨ�Ă�ŵŝŶĞƌĂů�ŝŶƚĞƌĞƐƚ�Žǁ ŶĞƌ͕�
the rules of reasonable usage of the

IN THE COURTS

ƉƌĞƐƐƵƌĞ�ĞŵƉůŽǇĞĞƐ�ŝŶ�ĂŶǇ�ǁ ĂǇ�ƚŽ�ĂƩ�ĞŶĚ�ŵĞĞƟ�ŶŐƐ�;Žƌ�ƉĂƌƟ�ĞƐͿ�
that you don’t want to be on-the-clock. Make sure supervisors
don’t express disappointment that an employee is not a “team
ƉůĂǇĞƌ͟ �ďĞĐĂƵƐĞ�ƐŚĞ�ĚŽĞƐ�ŶŽƚ�ĂƩ�ĞŶĚ�ƐŽĐŝĂů�Ğǀ ĞŶƚƐ�Žƌ�ǁ ĞůůŶĞƐƐ�
luncheons.

��ƐƚĂī��ŵĞĞƟ�ŶŐ�ǁ ŚĞƌĞ�ŝŶĨŽƌŵĂƟ�ŽŶ�ŝƐ�ƌĞůĂǇĞĚ�ƚŚĂƚ�ŝƐ�ŝŵƉŽƌƚĂŶƚ�ƚŽ�
ƚŚĞ�ĞŵƉůŽǇĞĞ͛Ɛ�ũŽď�ŝƐ�Ăůǁ ĂǇƐ�ǁ ŽƌŬŝŶŐ�Ɵ�ŵĞ͕�ĂŶĚ�ŵƵƐƚ�ďĞ�ĐŽƵŶƚĞĚ�
ƚŽǁ ĂƌĚƐ�ƚŚĞ�ƚŽƚĂů�ŚŽƵƌƐ�ǁ ŽƌŬĞĚ�ŝŶ�Ă�ǁ ĞĞŬ�ĨŽƌ�Žǀ ĞƌƟ�ŵĞ�ƉƵƌƉŽƐĞƐ͘ �
D ĞĞƟ�ŶŐƐ�ĂďŽƵƚ�ƉŽůŝĐŝĞƐ͕ �Žĸ��ĐĞ�ƉƌŽĐĞĚƵƌĞƐ͕ �ƐĂĨĞƚǇ͕�ŶĞǁ �ƐŽŌ�ǁ ĂƌĞ͕�
ĂŶĚ�ŽƚŚĞƌ�ǁ ŽƌŬͲƌĞůĂƚĞĚ�ƚŽƉŝĐƐ�ĂƌĞ�ĐŽŵƉĞŶƐĂďůĞ͘�/ƚ�ĚŽĞƐŶ͛ ƚ�ŵĂƩ�Ğƌ�
ŚŽǁ �ŐŽŽĚ�ƚŚĞ�ĨŽŽĚ�ŝƐ�Žƌ�ŚŽǁ �ǁ ŝůůŝŶŐ�ƚŚĞ�ĞŵƉůŽǇĞĞ�ŝƐ�ƚŽ�ĂƩ�ĞŶĚ͘

dŽ�Ăǀ ŽŝĚ�ƵŶĞǆƉĞĐƚĞĚ�Žǀ ĞƌƟ�ŵĞ͕�ĐŽŶƐŝĚĞƌ�ŚŽůĚŝŶŐ�ǁ ŽƌŬͲƌĞůĂƚĞĚ�
Žƌ�ŵĂŶĚĂƚŽƌǇ�ŵĞĞƟ�ŶŐƐ�ĚƵƌŝŶŐ�ƌĞŐƵůĂƌ�ǁ ŽƌŬŝŶŐ�ŚŽƵƌƐ͕ �Žƌ�ĂůůŽǁ �
employees to go home an hour early in the same week that the
ŵĞĞƟ�ŶŐ�ŽĐĐƵƌƐ͘ �EĞŝƚŚĞƌ�ĨĞĚĞƌĂů�ŶŽƌ�dĞǆĂƐ�ůĂǁ �ƌĞƋƵŝƌĞƐ�ƉĂǇŝŶŐ�

Žǀ ĞƌƟ�ŵĞ�ĨŽƌ�ǁ ŽƌŬŝŶŐ�ĞǆƚƌĂ�ŚŽƵƌƐ�ŝŶ�Ă�ĚĂǇ͕�ƐŽ�ůŽŶŐ�ĂƐ�ƚŚĞ�ƚŽƚĂů�
hours for the week do not exceed 40.

�ŵƉůŽǇĞĞƐ�ǁ ŚŽ�ĂƌĞ�ĞǆĞŵƉƚ�ĨƌŽŵ�Žǀ ĞƌƟ�ŵĞ�ƵŶĚĞƌ�ƚŚĞ�&Ăŝƌ�
>ĂďŽƌ�̂ ƚĂŶĚĂƌĚƐ��Đƚ ͛ Ɛ�͞ ǁ ŚŝƚĞ�ĐŽůůĂƌ͟ �ĞǆĞŵƉƟ�ŽŶƐ�ŶĞĞĚ�ŶŽƚ�ďĞ�
ƉĂŝĚ�ĞǆƚƌĂ�ĨŽƌ�ĂƩ�ĞŶĚŝŶŐ�ŵĞĞƟ�ŶŐƐ�ŽƵƚƐŝĚĞ�ǁ ŽƌŬŝŶŐ�ŚŽƵƌƐ͘ �/ƚ�ŝƐ�
common, though, for employers to misclassify employees as
exempt. Simply paying an employee a salary does not mean
ƚŚĂƚ�Žǀ ĞƌƟ�ŵĞ�ĚŽĞƐŶ͛ ƚ�ĂƉƉůǇ͘�dŚĞ��ĞƉĂƌƚŵĞŶƚ�ŽĨ�>ĂďŽƌ�ŚĂƐ�
been cracking down on misclassifi ed employees, and assessing 
ďŝŐ�ƉĞŶĂůƟ�ĞƐ͘ �/Ĩ�ǇŽƵ�ǁ ĂŶƚ�ŚĞůƉ�ĚĞƚĞƌŵŝŶŝŶŐ�ƚŚĞ�ĐŽƌƌĞĐƚ�&>^��
ĐůĂƐƐŝĮ�ĐĂƟ�ŽŶ�ĨŽƌ�ǀ ĂƌŝŽƵƐ�ƉŽƐŝƟ�ŽŶƐ͕ �Őŝǀ Ğ�ŽŶĞ�ŽĨ�ƵƐ�ŝŶ�ƚŚĞ�
�ŵƉůŽǇŵĞŶƚ�>Ăǁ �WƌĂĐƟ�ĐĞ�' ƌŽƵƉ�Ă�ĐĂůů͘�

“Ask Sheila” is prepared by Sheila Gladstone, the Chair of the
�ŵƉůŽǇŵĞŶƚ�>Ăǁ �WƌĂĐƟ�ĐĞ�' ƌŽƵƉ͘ �/Ĩ�ǇŽƵ�ǁ ŽƵůĚ�ůŝŬĞ�ĂĚĚŝƟ�ŽŶĂů�
ŝŶĨŽƌŵĂƟ�ŽŶ�Žƌ�ŚĂǀ Ğ�ƋƵĞƐƟ�ŽŶƐ�ƌĞůĂƚĞĚ�ƚŽ�ƚŚŝƐ�ĂƌƟ�ĐůĞ�Žƌ�ŽƚŚĞƌ�
ŵĂƩ�ĞƌƐ͕ �ƉůĞĂƐĞ�ĐŽŶƚĂĐƚ�̂ ŚĞŝůĂ�Ăƚ�ϱϭϮ͘ ϯϮϮ͘ ϱϴϲϯ�Žƌ�ƐŐůĂĚƐƚŽŶĞΛ
lglawfi rm.com.
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ƐƵƌĨĂĐĞ� ƌĞƋƵŝƌĞ� ĂůƚĞƌŶĂƟ�ǀ Ğ� ŵĞƚŚŽĚƐ�
ŽĨ�ĞǆƉůŽƌĂƟ�ŽŶ�ĂŶĚ�ƉƌŽĚƵĐƟ�ŽŶ�ŽŶ�ƚŚĞ�
part of the mineral interest owner. The
appellate court expressly deferred to the
Supreme Court on the issue of whether
the Day decision should be interpreted
to apply all doctrines of oil and gas law,
ŝŶĐůƵĚŝŶŐ�ƚŚĞ�ĂĐĐŽŵŵŽĚĂƟ�ŽŶ�ĚŽĐƚƌŝŶĞ͕�ƚŽ�
groundwater.

Environmental Processing Systems v. FPL
Farming, No. 12-0905, 2015 WL 496336
(Tex. 2015).

The Texas Supreme Court has issued
Ă�ŚŝŐŚůǇ�ĂŶƟ�ĐŝƉĂƚĞĚ�ŽƉŝŶŝŽŶ�ƌĞŐĂƌĚŝŶŐ�
underground trespass through waste
ŝŶũĞĐƟ�ŽŶ͘ �, Žǁ Ğǀ Ğƌ͕�ƚŚĞ��ŽƵƌƚ ͛ Ɛ�ĚĞĐŝƐŝŽŶ�
did not reach the issue of whether deep
ƐƵďƐƵƌĨĂĐĞ� ŵŝŐƌĂƟ�ŽŶ� ŝƐ� ĂĐƟ�ŽŶĂďůĞ�
as a common-law trespass claim.
Environmental Processing Systems
(“EPS”) operated a deep subsurface
ǁ ĂƐƚĞǁ ĂƚĞƌ� ŝŶũĞĐƟ�ŽŶ� ǁ Ğůů� ŽŶ� ůĂŶĚƐ�
adjacent to property owned by FPL.
FPL sued for trespass alleging deep
ƐƵďƐƵƌĨĂĐĞ�ǁ ĂƚĞƌ�ŵŝŐƌĂƟ�ŽŶ�ĨƌŽŵ�ƚŚĞ��Ŵ�
site to areas underlying FPL’s land. EPS
argued that deep subsurface invasion
ĐĂŶŶŽƚ�ĐŽŶƐƟ�ƚƵƚĞ�ƚƌĞƐƉĂƐƐ�ĂŶĚ�ƚŚĂƚ�&W>͛Ɛ�
ƉƌĞĚĞĐĞƐƐŽƌ�ŝŶ�Ɵ�ƚůĞ�ĐŽŶƐĞŶƚĞĚ� ƚŽ� ƚŚĞ�
entry. The Amarillo Court of Appeals held
that Texas law recognizes a trespass cause
ŽĨ�ĂĐƟ�ŽŶ�ĨŽƌ�ĚĞĞƉ�ƐƵďƐƵƌĨĂĐĞ�ŵŝŐƌĂƟ�ŽŶ͕ �
ĂŶĚ�ƚŚĂƚ�ĐŽŶƐĞŶƚ�ŝƐ�ĂŶ�Ăĸ��ƌŵĂƟ�ǀ Ğ�ĚĞĨĞŶƐĞ�
and therefore places the burden to
prove lack of consent on defendant. The
Supreme Court reversed the appellate
court, holding that FPL failed to meet its
burden to prove that whatever entry EPS
made on its property was unauthorized.
Therefore, the Court reasoned, a trespass
could not have occurred, whether through
ƐƵďƐƵƌĨĂĐĞ�ŵŝŐƌĂƟ�ŽŶ�Žƌ�ĂŶǇ�ŽƚŚĞƌ�ĞŶƚƌǇ͘�
Accordingly, the Court declined to address
ƚŚĞ�ƋƵĞƐƟ�ŽŶ�ŽĨ�ǁ ŚĞƚŚĞƌ�ĚĞĞƉ�ƐƵďƐƵƌĨĂĐĞ�
ŵŝŐƌĂƟ�ŽŶ� ĐŽƵůĚ� ŚĂǀ Ğ� ĐŽŶƐƟ�ƚƵƚĞĚ� Ă�
trespass under Texas law.

Texas Commission on Environmental
Quality v. Texas Farm Bureau, No. 13-13-
00415-CV (Texas 13th Court of Appeals).

On April 2, 2015, the 13th Court of Appeals
ŝŶ��ŽƌƉƵƐ��ŚƌŝƐƟ��Ăĸ��ƌŵĞĚ�Ă�dƌĂǀ ŝƐ��ŽƵŶƚǇ�
District Court ruling that invalidated two

TCEQruleprovisionsregardingwaterrights
ĐƵƌƚĂŝůŵĞŶƚƐ�ĚƵƌŝŶŐ�Ɵ�ŵĞƐ�ŽĨ�ĚƌŽƵŐŚƚ�ƚŚĂƚ�
were adopted pursuant to Texas Water
Code § 11.053. The drought rules allow
TCEQ to exclude certain junior priority
water rights users from curtailment or
suspension orders when, in the judgment
of the TCEQ, such exclusion is necessary
to protect human health and safety. In
drought suspension orders issued during
2012 and 2013, the TCEQ exempted
ŵƵŶŝĐŝƉĂů�ĂŶĚ�ĞůĞĐƚƌŝĐ�ŐĞŶĞƌĂƟ�ŽŶ�ǁ ĂƚĞƌ�
rights from its requirement that all
junior priority water rights cease using
water in favor of certain downstream
senior rights holders. The court held that
§ 11.053 does not authorize the TCEQ
to deviate from the well-established
system of seniority known as the prior
ĂƉƉƌŽƉƌŝĂƟ�ŽŶ�ĚŽĐƚƌŝŶĞ͘�^ĞĐƟ�ŽŶ�ϭϭ͘ Ϭϱϯ�
authorizes the TCEQ to suspend or adjust
water rights “in accordance with the
ƉƌŝŽƌŝƚǇ�ŽĨ�ƌŝŐŚƚƐ�ĞƐƚĂďůŝƐŚĞĚ�ďǇ�̂ ĞĐƟ�ŽŶ�
11.027” and in a manner that, “to the
ŐƌĞĂƚĞƐƚ�ĞǆƚĞŶƚ�ƉƌĂĐƟ�ĐĂďůĞ͕�ĐŽŶĨŽƌŵƐ�ƚŽ�
the order of preferences established by
^ĞĐƟ�ŽŶ�ϭϭ͘ ϬϮϰ΀͘΁͟ �dŚĞ�d��Y �ĂƌŐƵĞĚ�ƚŚĂƚ�
the reference to § 11.024, which sets a
hierarchy of preferences by type of use,
authorizes the TCEQ to give preference
ƚŽ�ĐĞƌƚĂŝŶ�ƚǇƉĞƐ�ŽĨ�ƵƐĞ�ĂŚĞĂĚ�ŽĨ�Ɵ�ŵĞ�
priority. The court disagreed, and held
that the Legislature’s use of the term “to
ƚŚĞ�ŐƌĞĂƚĞƐƚ�ĞǆƚĞŶƚ�ƉƌĂĐƟ�ĐĂďůĞ͟ �ŝŶĚŝĐĂƚĞƐ�
ŝƚƐ�ŝŶƚĞŶƚ�ƚŚĂƚ�ƉƌŝŽƌ�ĂƉƉƌŽƉƌŝĂƟ�ŽŶ�ƚĂŬĞ�
precedence in any type of suspension
or adjustment. The court further
held that the TCEQ’s general powers
under Chapter 5 of the Water Code
do not allow the TCEQ to circumvent
unambiguous statutory provisions.

Guadalupe-Blanco River Authority v.
dĞǆĂƐ��Ʃ�ŽƌŶĞǇ�' ĞŶĞƌĂů͕�Ğƚ�Ăů͘, No. 03-14-
00393-CV, 2015 WL 868871 (Tex. App. –
�ƵƐƟ�Ŷ͕ �ϮϬϭϱͿ͘

dŚĞ�dŚŝƌĚ��ŽƵƌƚ�ŽĨ��ƉƉĞĂůƐ�ŝŶ��ƵƐƟ�Ŷ�
affi  rmed the decision of a Travis County 
district court to dismiss a lawsuit
brought under Chapter 1205 of the
Texas Government Code by Guadalupe-
Blanco River Authority (“GBRA”) seeking
Ă� ĚĞĐůĂƌĂƚŽƌǇ� ũƵĚŐŵĞŶƚ� ǀ ĂůŝĚĂƟ�ŶŐ�
GBRA’s issuance of certain bonds and
ĂĐƟ�ǀ ŝƟ�ĞƐ� ƌĞůĂƚĞĚ� ƚŽ� ƚŚĞ� ďŽŶĚƐ͘ � dŚĞ�
bonds specifi cally concern GBRA’s 

project to construct a water supply
reservoir. Chapter 1205 allows expedited
ĚĞĐůĂƌĂƚŽƌǇ� ũƵĚŐŵĞŶƚ� ĂĐƟ�ŽŶƐ� ƌĞůĂƟ�ŶŐ�
ƚŽ�ƚŚĞ�ŝƐƐƵĂŶĐĞ�ŽĨ�ƉƵďůŝĐ�ƐĞĐƵƌŝƟ�ĞƐ�ĂŶĚ�
expenditure of funds derived therefrom.
dŚĞ�Ğī�ĞĐƚ�ŽĨ�ƚŚĞ�ĚĞĐůĂƌĂƟ�ŽŶ�ƐŽƵŐŚƚ�ďǇ�
' �Z��ǁ ŽƵůĚ�ďĞ�ƚŽ�Ğī�ĞĐƟ�ǀ ĞůǇ�ďĂƌ�ƚŚĞ�
TCEQ from issuing a water reuse permit to
the San Antonio Water System (“SAWS”)
ƚŚĂƚ� ' �Z�� ďĞůŝĞǀ ĞƐ� ǁ ŽƵůĚ� ŶĞŐĂƟ�ǀ ĞůǇ�
impact the reliability of its downstream
water supply reservoir project. Numerous
ƉĂƌƟ�ĞƐ�ŝŶƚĞƌǀ ĞŶĞĚ�ŝŶ�ƚŚĞ�ƐƵŝƚ�ĂŶĚ�Į�ůĞĚ�
ƉůĞĂƐ�ƚŽ�ƚŚĞ�ĚŝƐƚƌŝĐƚ�ĐŽƵƌƚ ͛ Ɛ�ũƵƌŝƐĚŝĐƟ�ŽŶ͘ �
The Court of Appeals held that GBRA’s
ƌĞƋƵĞƐƚĞĚ�ĚĞĐůĂƌĂƟ�ŽŶƐ�ĨĂůů�ŽƵƚƐŝĚĞ�ƚŚĞ�
scope of Chapter 1205 because they do
not relate to bond issuance, but rather
ƐĞĞŬ� ŽŶůǇ� ĚĞĐůĂƌĂƟ�ŽŶƐ� ďĂƐĞĚ� ŽŶ� ƚŚĞ�
ĐŽŶƟ�ŶƵĞĚ�Ăǀ ĂŝůĂďŝůŝƚǇ�ŽĨ�ǁ ĂƚĞƌ�ĚŝƐĐŚĂƌŐĞĚ�
into the Guadalupe River Basin by SAWS.

City of Richardson, Texas v. Oncor
Electric Delivery Company, LLC, No. 05-
14-00843-CV. (Tex. App. – Dallas 2014).

At issue in this case is whether Oncor
should be responsible for the cost of
ƌĞůŽĐĂƟ�ŶŐ� ƉŽůĞƐ� ĂŶĚ� ĞƋƵŝƉŵĞŶƚ� ƚŽ�
accommodate a public improvement
project to widen alleys in the City of
ZŝĐŚĂƌĚƐŽŶ͘ �dŚĞ��ŝƚǇ�ĂƌŐƵĞĚ�ƚŚĂƚ�ĐŝƟ�ĞƐ�
ŚĂǀ Ğ�ůŽŶŐ�ĂĐƚĞĚ�ŝŶ�ƌĞůŝĂŶĐĞ�ƵƉŽŶ�Ă�ƵƟ�ůŝƚǇ͛Ɛ�
common law duty to bear the cost of
ƌĞůŽĐĂƟ�ŽŶ�ŽĨ�ŝƚƐ�ƉŽůĞƐ�ĂŶĚ�ĞƋƵŝƉŵĞŶƚ�ƚŽ�
accommodate necessary widening for a
public improvement project. The City also
argued that the PURA specifi cally provides 
ƚŚĂƚ�Ă�ŵƵŶŝĐŝƉĂůŝƚǇ�ŵĂǇ�ƌĞƋƵŝƌĞ�ƌĞůŽĐĂƟ�ŽŶ�
Ăƚ�ƚŚĞ�ƵƟ�ůŝƚǇ͛Ɛ�ĞǆƉĞŶƐĞ�ĨŽƌ�ƚŚĞ�ǁ ŝĚĞŶŝŶŐ�
or straightening of a “street.” Oncor
maintains that an “alley” is not a “street.”
The trial court granted a summary
judgment in favor of the City last summer.
dŚĞ�ĐĂƐĞ�ŝƐ�ĐƵƌƌĞŶƚůǇ�ŽŶ�ĂƉƉĞĂů�ŝŶ�ƚŚĞ�&ŝŌ�Ś�
Court of Appeals in Dallas. Oral argument
is scheduled for May 6, 2015.

^ƚĂƚĞ�ŽĨ�dĞǆĂƐ͛ ��ŐĞŶĐŝĞƐ�ĂŶĚ�/ŶƐƟ�ƚƵƟ�ŽŶƐ�
ŽĨ�, ŝŐŚĞƌ�>ĞĂƌŶŝŶŐ͕�Ğƚ�Ăů͘�ǀ ͘ �WƵďůŝĐ�hƟ�ůŝƚǇ�
Commission of Texas, et al., No. 15-0005,
(Tex. 2015).

� dŚƌĞĞ�ǇĞĂƌƐ� ĂŌ�Ğƌ� ŚĞĂƌŝŶŐ� ƚŚĞ�ĐĂƐĞ͕�
on August 6, 2014, the Third Court of
Appeals issued its opinion in State of
dĞǆĂƐ͛ ��ŐĞŶĐŝĞƐ�ĂŶĚ�/ŶƐƟ�ƚƵƟ�ŽŶƐ�ŽĨ�, ŝŐŚĞƌ�
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�Ŷǀ ŝƌŽŶŵĞŶƚĂů�WƌŽƚĞĐƟ�ŽŶ��ŐĞŶĐǇ

Environmental Advocacy Group Pushes EPA to Mandate
Permits for Stormwater Discharges to Watersheds with Total
Maximum Daily Load (“TMDL”) Limits. dŚĞ� �ŽŶƐĞƌǀ ĂƟ�ŽŶ�
>Ăǁ �&ŽƵŶĚĂƟ�ŽŶ�;͞ �>&͟ Ϳ�ŚĂƐ�ƵƌŐĞĚ�ƚŚĞ��W��ƚŽ�ƌĞƋƵŝƌĞ�EĂƟ�ŽŶĂů�
WŽůůƵƚĂŶƚ��ŝƐĐŚĂƌŐĞ��ůŝŵŝŶĂƟ�ŽŶ�̂ ǇƐƚĞŵ�;͞ EW��^͟ Ϳ�ƉĞƌŵŝƚƐ�ĨŽƌ�
stormwater discharges from commercial, industrial, and high
ĚĞŶƐŝƚǇ�ƌĞƐŝĚĞŶƟ�Ăů�ĚŝƐĐŚĂƌŐĞƐ�ŝŶ�ĐĞƌƚĂŝŶ�ůŽĐĂůŝǌĞĚ�ǁ ĂƚĞƌƐŚĞĚƐ͕ �
ƉĂƌƟ�ĐƵůĂƌůǇ�ŝŶ�ƚŚĞ�ŶŽƌƚŚĞĂƐƚ�hŶŝƚĞĚ�̂ ƚĂƚĞƐ͘ �dŚĞ��>&�ĂƌŐƵĞĚ�ƚŚĂƚ�
the EPA is obligated to regulate such discharges because the EPA
ŚĂƐ�ĚĞƚĞƌŵŝŶĞĚ�ƚŚĞ�ĚŝƐĐŚĂƌŐĞƐ�ĐŽŶƚƌŝďƵƚĞ�ƚŽ�ǀ ŝŽůĂƟ�ŽŶƐ�ŽĨ�ǁ ĂƚĞƌ�
ƋƵĂůŝƚǇ�ƐƚĂŶĚĂƌĚƐ�ĂŶĚ�ƚŚĂƚ�ĂĚĚŝƟ�ŽŶĂů�ĐŽŶƚƌŽůƐ�ĂƌĞ�ŶĞĞĚĞĚ�ƚŽ�
ĂĚĚƌĞƐƐ�ƐƚŽƌŵǁ ĂƚĞƌ�ƉŽůůƵƟ�ŽŶ͘ �dŚĞ��ůĞĂŶ�t ĂƚĞƌ��Đƚ�ĂŶĚ�ŽƚŚĞƌ�
ƌĞŐƵůĂƟ�ŽŶƐ�ƐƉĞĐŝĨǇ�ƚŚĂƚ�ŽŶůǇ�ĐĞƌƚĂŝŶ�ŝŶĚƵƐƚƌŝĂů�ĂŶĚ�ŵƵŶŝĐŝƉĂů�
stormwater sources must be authorized by an NPDES permit;
ŚŽǁ Ğǀ Ğƌ͕�ƵŶĚĞƌ�ƚŚĞ��W�͛ Ɛ�͞ ƌĞƐŝĚƵĂů�ĚĞƐŝŐŶĂƟ�ŽŶ�ĂƵƚŚŽƌŝƚǇ͕͟ �ƚŚĞ�
EPA may regulate other sources based on the localized adverse
impact of stormwater on water quality. If the EPA requires NPDES
permits for these discharges pursuant to the CLF’s demands or
ůŝƟ�ŐĂƟ�ŽŶ͕ �ƐƵĐŚ�ĂĐƟ�ŽŶ�ĐŽƵůĚ�ƐĞƚ�ŶĂƟ�ŽŶĂů�ƉƌĞĐĞĚĞŶƚ͘ �

WŽƐƐŝďůĞ��ŵĞŶĚŵĞŶƚƐ�ƚŽ�:ƵƌŝƐĚŝĐƟ�ŽŶĂů�t ĂƚĞƌƐ�ZƵůĞŵĂŬŝŶŐ�
Previewed. On February 4, 2015, EPA Administrator Gina
D Đ�ĂƌƚŚǇ� ƚŽůĚ� Ă� ũŽŝŶƚ� �ŽŶŐƌĞƐƐŝŽŶĂů� ĐŽŵŵŝƩ�ĞĞ� ƚŚĂƚ� �W��
ŝƐ� ĐŽŶƐŝĚĞƌŝŶŐ� ƉŽƚĞŶƟ�Ăů� ĐŚĂŶŐĞƐ� ƚŽ� ƚŚĞ� ͞ ǁ ĂƚĞƌƐ� ŽĨ� ƚŚĞ�
United States” rulemaking, published in 2014. Among other
ĐŽŵŵĞŶƚƐ͕ �D Đ�ĂƌƚŚǇ�ƐƵŐŐĞƐƚĞĚ�ƚŚĂƚ�ĞǆĐĞƉƟ�ŽŶƐ�ĨŽƌ�ƐƚŽƌŵǁ ĂƚĞƌ�
ŝŶĨƌĂƐƚƌƵĐƚƵƌĞ�ĂƐ�ǁ Ğůů�ĂƐ�Ă�ƌĞǀ ŝƐĞĚ�ĚĞĮ�ŶŝƟ�ŽŶ�ŽĨ�͞ ƚƌŝďƵƚĂƌǇ͟ �ĂƌĞ�
under review by the agency. Stakeholders have opined that the
ƉƌŽƉŽƐĞĚ�ƌƵůĞ�ƐŚŽƵůĚ�ŝŶĐůƵĚĞ�ĂĚĚŝƟ�ŽŶĂů�ƉĂƌĂŵĞƚĞƌƐ�ƚŽ�ĞŶƐƵƌĞ�
that certain public works infrastructure is not captured.

Last Federally-Issued Greenhouse Gas Permit in Texas
Approved. On February 19, 2015, the EPA issued a greenhouse
ŐĂƐ�;͞ ' , ' ͟ Ϳ�ƉĞƌŵŝƚ�ƚŽ�ƚŚĞ�^ŽƵƚŚ�dĞǆĂƐ��ůĞĐƚƌŝĐ��ŽŽƉĞƌĂƟ�ǀ Ğ͘�
&ŽůůŽǁ ŝŶŐ�ŝƚƐ�dĂŝůŽƌŝŶŐ�ZƵůĞ�ŵĂŶĚĂƟ�ŶŐ�ƉĞƌŵŝƚƐ� ĨŽƌ�ĐĞƌƚĂŝŶ�
ĞŵŝƐƐŝŽŶƐ�ŽĨ�' , ' Ɛ͕ �ĂŶĚ�dĞǆĂƐ͛ �ŝŶŝƟ�Ăů�ƌĞĨƵƐĂů�ƚŽ�ŝŵƉůĞŵĞŶƚ�
' , ' �ƌĞŐƵůĂƟ�ŽŶƐ͕ ��W��ďĞĐĂŵĞ�ƚŚĞ�ƉĞƌŵŝƫ��ŶŐ�ĂƵƚŚŽƌŝƚǇ�ĨŽƌ�
GHG emissions in Texas. In October 2014, EPA approved Texas’
ƉƌŽŐƌĂŵ�ƚŽ�ŝŵƉůĞŵĞŶƚ�Ă�' , ' �ƉĞƌŵŝƫ��ŶŐ�ƉƌŽŐƌĂŵ͕ �ĂŶĚ��W��
ďĞŐĂŶ�ƚƌĂŶƐŝƟ�ŽŶŝŶŐ�' , ' �ƉĞƌŵŝƫ��ŶŐ�ƚŽ�ƚŚĞ�d��Y ͘ �dŚĞ�^ŽƵƚŚ�
dĞǆĂƐ��ůĞĐƚƌŝĐ��ŽŽƉĞƌĂƟ�ǀ Ğ�ƉĞƌŵŝƚ�ǁ ĂƐ�ƚŚĞ�ůĂƐƚ�ƉĞƌŵŝƚ�ƚŽ�ďĞ�
issued by the EPA.

ZƵůĞ�ZĞǀ ŝƐĞƐ�ƚŚĞ�E ĂƟ�ŽŶĂů��ŵďŝĞŶƚ��ŝƌ�Y ƵĂůŝƚǇ�^ƚĂŶĚĂƌĚƐ�
ĨŽƌ�&ŝŶĞ�WĂƌƟ�ĐƵůĂƚĞ�D ĂƩ�Ğƌ. On January 13, 2013, the EPA
ƉƵďůŝƐŚĞĚ�Ă�Į�ŶĂů�ƌƵůĞ�ƌĞǀ ŝƐŝŶŐ�ƚŚĞ�ŶĂƟ�ŽŶĂů�ĂŵďŝĞŶƚ�Ăŝƌ�ƋƵĂůŝƚǇ�
ƐƚĂŶĚĂƌĚƐ�;͞ E ��Y ^͟ Ϳ�ĨŽƌ�Į�ŶĞ�ƉĂƌƟ�ĐƵůĂƚĞ�ŵĂƩ�Ğƌ�;͞ WD Ϯ͘ ϱ͟ Ϳ͘�dŚĞ�
rule revised the annual PM2.5 level from 15.0 to 12.0 µg/m3,
but retained the other primary and secondary PM standards.
The EPA also proposed a rule on March 10, 2015, addressing
ƚ̂ĂƚĞ�/ŵƉůĞŵĞŶƚĂƟ�ŽŶ�WůĂŶƐ�;͞ ^/W͟Ϳ�ƌĞƋƵŝƌĞŵĞŶƚƐ�ĨŽƌ�ŵŽĚĞƌĂƚĞ�
ĂŶĚ�ƐĞƌŝŽƵƐ�ŶŽŶĂƩ�ĂŝŶŵĞŶƚ�ĂƌĞĂƐ�ĨŽƌ�ďŽƚŚ�ƚŚĞ�ĐƵƌƌĞŶƚ�ĂŶĚ�
future PM2.5 NAAQS. The rule also addresses requirements
ĨŽƌ�ƉĞƌŵŝƫ��ŶŐ�ŝŶ�ŶŽŶĂƩ�ĂŝŶŵĞŶƚ�ĂƌĞĂƐ�ĂŶĚ�ƌĞĐůĂƐƐŝĮ�ĐĂƟ�ŽŶ�ŽĨ�
ŶŽŶĂƩ�ĂŝŶŵĞŶƚ�ĂƌĞĂƐ͘ ��W�͛ Ɛ�ƌƵůĞ�ǁ ŽƵůĚ�ƐĞƚ�Ă�ĚĞĂĚůŝŶĞ�ŽĨ�KĐƚŽďĞƌ�
ϮϬϭϲ�ĨŽƌ�ƐƚĂƚĞƐ�ǁ ŝƚŚ�ŶŽŶĂƩ�ĂŝŶŵĞŶƚ�ĂƌĞĂƐ�ƚŽ�ƐƵďŵŝƚ�ƐƚĂƚĞ�
ŝŵƉůĞŵĞŶƚĂƟ�ŽŶ�ƉůĂŶƐ�ĨŽƌ�ŵĞĞƟ�ŶŐ�ƚŚĞ�ƐƚĂŶĚĂƌĚƐ͘ ��W��ǁ ŝůů�ďĞ�
ĂĐĐĞƉƟ�ŶŐ�ĐŽŵŵĞŶƚƐ�ŽŶ�ƚŚĞ�ƉƌŽƉŽƐĞĚ�ƌƵůĞ�ƵŶƟ�ů�D ĂǇ�ϮϮ͕ �ϮϬϭϱ͘

/ŵƉůĞŵĞŶƚĂƟ�ŽŶ�ZĞƋƵŝƌĞŵĞŶƚƐ��ĨŽƌ�ϮϬϬϴ���ŝƌ��Y ƵĂůŝƚǇ��̂ ƚĂŶĚĂƌĚƐ�
for Ozone Finalized. On February 13, 2015, nearly seven years
ĂŌ�Ğƌ�ƚŚĞ��W��ƐĞƚ�ŶĞǁ �Ăŝƌ�ƋƵĂůŝƚǇ�ƐƚĂŶĚĂƌĚƐ�ĨŽƌ�ŽǌŽŶĞ͕�ƚŚĞ��W��

AGENCY HIGHLIGHTS

>ĞĂƌŶŝŶŐ͕�Ğƚ�Ăů͘�ǀ ͘ �WƵďůŝĐ�hƟ�ůŝƚǇ��ŽŵŵŝƐƐŝŽŶ�
of Texas, et al., Cause No. 03-11-00072-
CV – the appeal of Oncor Electric Delivery
Company, LLC’s (“Oncor”) 2008 rate case,
PUC Docket No. 35717, �ƉƉůŝĐĂƟ�ŽŶ�ŽĨ�
Oncor Electric Delivery Company, LLC for
Authority to Change Rates. In February
ϮϬϭϱ͕ � ƚŚƌĞĞ�ƉĂƌƟ�ĞƐ� Į�ůĞĚ�ƉĞƟ�Ɵ�ŽŶƐ� ĨŽƌ�
review at the Texas Supreme Court.
dŚĞ� ƚ̂ĞĞƌŝŶŐ� �ŽŵŵŝƩ�ĞĞ� ŽĨ� �ŝƟ�ĞƐ�

Served by Oncor requested review of
the Commission’s denial of recovery
of franchise frees. Oncor requested
review of the franchise fee issue and the
�ŽŵŵŝƐƐŝŽŶ͛ Ɛ�ĚĞŶŝĂů�ŽĨ�ƚŚĞ�ĂƉƉůŝĐĂƟ�ŽŶ�ŽĨ�
a consolidated tax-savings adjustment.
�ĚĚŝƟ�ŽŶĂůůǇ͕� ƚŚĞ� ĂŐĞŶĐŝĞƐ� ƌĞƋƵĞƐƚĞĚ�
review of the Commission’s decision that
ƉĞƌŵŝƩ�ĞĚ�KŶĐŽƌ�ƚŽ�ĚŝƐĐŽŶƟ�ŶƵĞ�ƚŚĞ�ϮϬй �
ƌĂƚĞ�ĚŝƐĐŽƵŶƚ�ĨŽƌ�ƐƚĂƚĞ�ƵŶŝǀ ĞƌƐŝƟ�ĞƐ�ůŽĐĂƚĞĚ�

in Oncor’s electric service territory. The
ƉĞƟ�Ɵ�ŽŶƐ�ƌĞŵĂŝŶ�ƉĞŶĚŝŶŐ͘�

In the Courts�ŝƐ�ƉƌĞƉĂƌĞĚ�ďǇ�ĂƩ�ŽƌŶĞǇƐ�
ĨƌŽŵ�ƚŚĞ�&ŝƌŵ͛ Ɛ�Ěŝī�ĞƌĞŶƚ�ƉƌĂĐƟ�ĐĞ�ĂƌĞĂƐ͘ �/Ĩ�
ǇŽƵ�ŚĂǀ Ğ�ƋƵĞƐƟ�ŽŶƐ�Žƌ�ŶĞĞĚ�ĂŶǇ�ĂĚĚŝƟ�ŽŶĂů�
ŝŶĨŽƌŵĂƟ�ŽŶ͕ �ƉůĞĂƐĞ�ĐŽŶƚĂĐƚ�ŽƵƌ��ĚŝƚŽƌ�Ăƚ�
editor@lglawfi rm.com.
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Į�ŶĂůŝǌĞĚ�ƌĞƋƵŝƌĞŵĞŶƚƐ�ĨŽƌ�ŝŵƉůĞŵĞŶƚĂƟ�ŽŶ�ŽĨ�ƚŚĞ�ƐƚĂŶĚĂƌĚƐ͘ �dŚĞ�
Į�ŶĂů�ƌƵůĞ�ŝŶĐůƵĚĞƐ�ŶŽŶĂƩ�ĂŝŶŵĞŶƚ�ĂƌĞĂ�ƐƚĂƚĞ�ŝŵƉůĞŵĞŶƚĂƟ�ŽŶ�
plan requirements, with compliance requirements for new
ĂƩ�ĂŝŶŵĞŶƚ�ĂŶĚ�ĂƉƉƌŽƉƌŝĂƚĞ�ĂƩ�ĂŝŶŵĞŶƚ�ĚĞŵŽŶƐƚƌĂƟ�ŽŶ�ƵŶĚĞƌ�
the new standards. The rule also rescinded the 1997 ozone
standards.

More Stringent Air Toxics Rule for Off -Site Waste, Recovery 
&ĂĐŝůŝƟ�ĞƐ�&ŝŶĂůŝǌĞĚ. On March 18, 2015, the EPA published a fi nal 
rule requiring increased controls of hazardous air pollutants
;͞ , �W͟Ϳ�ĨŽƌ�ƚĂŶŬƐ�ĂŶĚ�ƉƌŽĐĞƐƐ�ǀ ĞŶƚƐ�Ăƚ�ĨĂĐŝůŝƟ�ĞƐ�ƐƚŽƌŝŶŐ͕�ƚƌĞĂƟ�ŶŐ͕�
recovering or disposing of waste, used oil, or used solvents. The
ƌƵůĞ�ĂůƐŽ�ŝŶĐůƵĚĞƐ�ŵŽƌĞ�ƐƚƌŝŶŐĞŶƚ�ƌĞƋƵŝƌĞŵĞŶƚƐ�ĨŽƌ�ůĞĂŬ�ĚĞƚĞĐƟ�ŽŶ�
ĂŶĚ�ǀ Ăůǀ Ğ�ĂŶĚ�ƉƵŵƉ�ƌĞƉĂŝƌƐ͕ �ĂŶĚ�ƌĞŵŽǀ ĞƐ�ƚŚĞ�ĞǆĞŵƉƟ�ŽŶ�ĨŽƌ�Ăŝƌ�
ƚŽǆŝĐƐ�ĞŵŝƐƐŝŽŶƐ�ĚƵƌŝŶŐ�ƐƚĂƌƚ�ƵƉ͕ �ƐŚƵƚ�ĚŽǁ Ŷ͕ �ĂŶĚ�ŵĂůĨƵŶĐƟ�ŽŶƐ͘ �
The rule also requires facility operators to submit compliance
reports electronically.

&ĞĚĞƌĂů��ŽŵŵƵŶŝĐĂƟ�ŽŶƐ��ŽŵŵŝƐƐŝŽŶ

Net Neutrality. On March 12, 2015, the FCC released its much-
publicized and long-awaited order on net neutrality. The 400+
page report declares the FCC’s intent to regulate internet service
providers as common carriers under the provisions of Title II of the
ĨĞĚĞƌĂů��ŽŵŵƵŶŝĐĂƟ�ŽŶƐ��Đƚ͕ �ǁ ŚŝůĞ�Ăƚ�ƚŚĞ�ƐĂŵĞ�Ɵ�ŵĞ�ĞǆĞƌĐŝƐŝŶŐ�
the Commission’s authority to forbear from applying many
ŚƵŶĚƌĞĚƐ�ŽĨ�ƌƵůĞƐ�ĂŶĚ�ƌĞŐƵůĂƟ�ŽŶƐ�ƚŽ�ƚŚĞ�ƉƌŽǀ ŝĚĞƌƐ͘ ��ĂůůŝŶŐ�ƚŚĞ�
regulatory framework a “Title II tailored for the 21st century,” the
�ŽŵŵŝƐƐŝŽŶ�ƐƚĂƚĞĚ�ĂƐ�ŝƚƐ�ŐŽĂů�ƚŚĞ�ĐŽŶƟ�ŶƵĞĚ�ĂďŝůŝƚǇ�ŽĨ�ĐŽŶƐƵŵĞƌƐ�
ƚŽ�ŚĂǀ Ğ�ƵŶĨĞƩ�ĞƌĞĚ�ĂĐĐĞƐƐ�ƚŽ�ƚŚĞ�ŝŶƚĞƌŶĞƚ�Žǀ Ğƌ�ƚŚĞŝƌ�Į�ǆĞĚ�ĂŶĚ�
ŵŽďŝůĞ� ďƌŽĂĚďĂŶĚ� ĐŽŶŶĞĐƟ�ŽŶƐ͕ � ĂŶĚ� ƚŚĞ� ͞ ƵŶƉƌĞĐĞĚĞŶƚĞĚ�
access” of providers to hundreds of millions of consumers across
the county and around the world. During the lead up to this
report, the Commission received over four million comments.
The Order bans, subject to reasonable network management:
(1) blocking - internet providers may not block lawful content,
ĂƉƉůŝĐĂƟ�ŽŶƐ͕ �ƐĞƌǀ ŝĐĞƐ͕ �Žƌ�ŶŽŶͲŚĂƌŵĨƵů�ĚĞǀ ŝĐĞƐ͖ �;ϮͿ�ƚŚƌŽƩ�ůŝŶŐ�Ͳ�
internet providers may not impair or degrade lawful internet
ƚƌĂĸ��Đ�ŽŶ�ƚŚĞ�ďĂƐŝƐ�ŽĨ�ŝŶƚĞƌŶĞƚ�ĐŽŶƚĞŶƚ͕ �ĂƉƉůŝĐĂƟ�ŽŶ͕ �Žƌ�ƐĞƌǀ ŝĐĞ͕�Žƌ�
ƵƐĞ�ŽĨ�Ă�ŶŽŶͲŚĂƌŵĨƵů�ĚĞǀ ŝĐĞ͖�ĂŶĚ�;ϯͿ�ƉĂŝĚ�ƉƌŝŽƌŝƟ�ǌĂƟ�ŽŶ�ʹ �ŝŶƚĞƌŶĞƚ�
providers may not accept payment to manage the network in a
ǁ ĂǇ�ƚŚĂƚ�ďĞŶĞĮ�ƚƐ�ƉĂƌƟ�ĐƵůĂƌ�ĐŽŶƚĞŶƚ͕ �ĂƉƉůŝĐĂƟ�ŽŶƐ͕ �ƐĞƌǀ ŝĐĞƐ͕ �Žƌ�
devices (i.e., no “fast lanes” are allowed). Certain broadband
providers had threatened legal challenges to the Order; this is an
area that bears watching.

Municipal Broadband. The second order released on March
ϭϮ͕ �ϮϬϭϱ͕ �ŐƌĂŶƚĞĚ�ƚŚĞ�ƉĞƟ�Ɵ�ŽŶƐ�Į�ůĞĚ�ďǇ�ƚŚĞ��ůĞĐƚƌŝĐ�WŽǁ Ğƌ�
�ŽĂƌĚ�ŽĨ��ŚĂƩ�ĂŶŽŽŐĂ͕ �dĞŶŶĞƐƐĞĞ�ĂŶĚ�ƚŚĞ��ŝƚǇ�ŽĨ�t ŝůƐŽŶ͕ �E ŽƌƚŚ�
Carolina, and preempted challenged provisions of Tennessee
ĂŶĚ� E ŽƌƚŚ� �ĂƌŽůŝŶĂ�ůĂǁ � ƌĞƐƚƌŝĐƟ�ŶŐ�ŵƵŶŝĐŝƉĂů�ƉƌŽǀ ŝƐŝŽŶ� ŽĨ�
ďƌŽĂĚďĂŶĚ�ƐĞƌǀ ŝĐĞƐ͘ �dŚĞ�ĐŝƟ�ĞƐ�ŚĂĚ�ĐŽŶƐŝĚĞƌĞĚ�Ă�ǁ ŝĚĞ�ƌĂŶŐĞ�
ŽĨ�ŽƉƟ�ŽŶƐ͕ �ŝŶĐůƵĚŝŶŐ�ƌĞƋƵĞƐƟ�ŶŐ�ŝŵƉƌŽǀ ĞĚ�ďƌŽĂĚďĂŶĚ�ƐĞƌǀ ŝĐĞƐ�
from the private sector (and being turned down), before
ĞǆĂŵŝŶŝŶŐ�ƚŚĞ�ŽƉƟ�ŽŶ�ŽĨ�ŵƵŶŝĐŝƉĂů�ďƌŽĂĚďĂŶĚ�ŶĞƚǁ ŽƌŬƐ�ĨŽƌ�ƚŚĞŝƌ�
ĐŽŵŵƵŶŝƟ�ĞƐ͘ �dŚĞ��ŽŵŵŝƐƐŝŽŶ�ĚĞƚĞƌŵŝŶĞĚ�ƚŚĂƚ�̂ ĞĐƟ�ŽŶ�ϳ Ϭϲ�ŽĨ�

ƚŚĞ�dĞůĞĐŽŵŵƵŶŝĐĂƟ�ŽŶƐ��Đƚ�ŽĨ�ϭϵϵϲ�ĂƵƚŚŽƌŝǌĞƐ�ŝƚ�ƚŽ�ƉƌĞĞŵƉƚ�
ƐƚĂƚĞ�ůĂǁ Ɛ�ƚŚĂƚ�ƉƌŝŵĂƌŝůǇ�ƐĞƌǀ Ğ�ƚŽ�ƌĞŐƵůĂƚĞ�ĐŽŵƉĞƟ�Ɵ�ŽŶ�ŝŶ�ƚŚĞ�
broadband market, and that specifi cally regulate the provision 
ŽĨ�ďƌŽĂĚďĂŶĚ�ďǇ�ƉŽůŝƟ�ĐĂů�ƐƵďĚŝǀ ŝƐŝŽŶƐ͕ �ďĞĐĂƵƐĞ�ƚŚĞƐĞ�ůĂǁ Ɛ�ĂĐƚ�ĂƐ�
ďĂƌƌŝĞƌƐ�ƚŽ�ŝŶǀ ĞƐƚŵĞŶƚ�ĂŶĚ�ĐŽŵƉĞƟ�Ɵ�ŽŶ͕ �ĂŶĚ�ĚŽ�ŶŽƚ�ƐĞƌǀ Ğ�Ă�ĐŽƌĞ�
ƐƚĂƚĞ�ĨƵŶĐƟ�ŽŶ�ŝŶ�ĐŽŶƚƌŽůůŝŶŐ�ƉŽůŝƟ�ĐĂů�ƐƵďĚŝǀ ŝƐŝŽŶƐ͘ �dŚĞ�ŝŵƉŽƐŝƟ�ŽŶ�
ŽĨ�ďƵƌĚĞŶƐ�ŽŶ�ŵƵŶŝĐŝƉĂů�ƉƌŽǀ ŝĚĞƌƐ�ǁ ŝƚŚ�ƚŚĞ�Ğī�ĞĐƚ�ŽĨ�ƉƌŽƚĞĐƟ�ŶŐ�
incumbent providers is deemed by the Commission to be most
ĚĞƐĞƌǀ ŝŶŐ�ŽĨ�ƉƌĞĞŵƉƟ�ŽŶ͘ �dŚĞ��ŽŵŵŝƐƐŝŽŶ�ŶŽƚĞĚ�ƚŚĂƚ�ǁ ŚŝůĞ�
ŝƚƐ�ŽƌĚĞƌ�ŽŶůǇ�ĂĚĚƌĞƐƐĞƐ�ƚŚĞ�ƚǁ Ž�ƉĞƟ�Ɵ�ŽŶƐ͕ �ŝƚ�͞ ǁ ŝůů�ŶŽƚ�ŚĞƐŝƚĂƚĞ�
ƚŽ�ƉƌĞĞŵƉƚ�ƐŝŵŝůĂƌ�ƐƚĂƚƵƚŽƌǇ�ƉƌŽǀ ŝƐŝŽŶƐ�ŝŶ�ĨĂĐƚƵĂů�ƐŝƚƵĂƟ�ŽŶƐ�
ǁ ŚĞƌĞ�ƚŚĞǇ�ĨƵŶĐƟ�ŽŶ�ĂƐ�ďĂƌƌŝĞƌƐ�ƚŽ�ďƌŽĂĚďĂŶĚ�ŝŶǀ ĞƐƚŵĞŶƚ�ĂŶĚ�
ĐŽŵƉĞƟ�Ɵ�ŽŶ͘ ͟ �

Texas Commission on Environmental Quality

ZƵůĞ��ĚŽƉƚĞĚ�hƉĚĂƟ�ŶŐ��ŽŶƐƚƌƵĐƟ�ŽŶ�^ƚŽƌŵǁ ĂƚĞƌ��ŋ��ƵĞŶƚ�
>ŝŵŝƚĂƟ�ŽŶ�' ƵŝĚĞůŝŶĞƐ. On February 4, 2015, the TCEQ adopted
ƌĞǀ ŝƐŝŽŶƐ�ƚŽ�ƚŚĞ�ĐŽŶƐƚƌƵĐƟ�ŽŶ�ƐƚŽƌŵǁ ĂƚĞƌ��ŋ��ƵĞŶƚ�>ŝŵŝƚĂƟ�ŽŶ�
Guidelines (“ELG”) to adopt by reference the EPA’s latest update
to the rule. The revisions include defi ning “infeasible”; clarifying 
the applicability of requirements to control erosion caused by
ĚŝƐĐŚĂƌŐĞƐ͖ �ƉƌŽǀ ŝĚŝŶŐ�ĂĚĚŝƟ�ŽŶĂů�ĚĞƚĂŝůƐ�ŽŶ�ĂƌĞĂƐ�ǁ ŚĞƌĞ�ďƵī�ĞƌƐ�
ĂƌĞ�ƌĞƋƵŝƌĞĚ͖ � ĐůĂƌŝĨǇŝŶŐ�ƌĞƋƵŝƌĞŵĞŶƚƐ� ĨŽƌ� ƐŽŝů� ƐƚĂďŝůŝǌĂƟ�ŽŶ͕ �
ƉƌĞƐĞƌǀ ĂƟ�ŽŶ�ŽĨ�ƚŽƉƐŽŝů͕�ĂŶĚ�ƉŽůůƵƟ�ŽŶ�ƉƌĞǀ ĞŶƟ�ŽŶ�ŵĞĂƐƵƌĞƐ͖ �
ĂŶĚ�ǁ ŝƚŚĚƌĂǁ ŝŶŐ�ƚŚĞ�ŶƵŵĞƌŝĐ�ƚƵƌďŝĚŝƚǇ�Ğŋ��ƵĞŶƚ�ůŝŵŝƚĂƟ�ŽŶ�ĂŶĚ�
associated monitoring requirements. The revisions were the
ƌĞƐƵůƚ�ŽĨ�Ă��ĞĐĞŵďĞƌ�ϮϬϭϮ�ƐĞƩ�ůĞŵĞŶƚ�ĂŐƌĞĞŵĞŶƚ�ďĞƚǁ ĞĞŶ�ƚŚĞ�
�W��ĂŶĚ�ƐĞǀ ĞƌĂů�ƉĞƟ�Ɵ�ŽŶĞƌƐ͘ �dŚĞ�d��Y �ƌƵůĞ�ďĞĐĂŵĞ�Ğī�ĞĐƟ�ǀ Ğ�ŽŶ�
February 26, 2015.

Changes Proposed to Chapter 290 Public Drinking Water
ZĞŐƵůĂƟ�ŽŶƐ. The TCEQ recently proposed rule changes related
to public drinking water systems. The rulemaking will amend
30 Tex. Admin. Code Chapter 290 for consistency with 2013
ůĞŐŝƐůĂƟ�ŽŶ�ƚƌĂŶƐĨĞƌƌŝŶŐ�ƚŚĞ�ƵƟ�ůŝƟ�ĞƐ�ĂŶĚ�ƌĂƚĞƐ�ƉƌŽŐƌĂŵƐ�ĨƌŽŵ�ƚŚĞ�
TCEQ to the PUC. The rulemaking will also implement federal
changes reducing the maximum lead content requirement in
ƉŝƉĞƐ͕ �ƉŝƉĞ�Į�ƫ��ŶŐƐ͕ �ĂŶĚ�ƉůƵŵďŝŶŐ�Į�ƫ��ŶŐƐ�ĂŶĚ�Į�ǆƚƵƌĞƐ͕ �ĂƐ�ǁ Ğůů�
as federal changes to E. Coli thresholds for small public water
ƐǇƐƚĞŵƐ͘ �dŚĞ�ƌƵůĞŵĂŬŝŶŐ�ǁ ŝůů�ĂůƐŽ�ƉƌŽǀ ŝĚĞ�ĐůĂƌŝĮ�ĐĂƟ�ŽŶ�ŽŶ�
ĂŶĚ�ƐƚƌĞĂŵůŝŶŝŶŐ�ŽĨ�ĞǆŝƐƟ�ŶŐ�ƉƌĂĐƟ�ĐĞƐ�ŽŶ͗ �;ϭͿ�ƚŚĞ�ƉƌŽĐĞƐƐ�ĨŽƌ�
ƐƵďŵŝƫ��ŶŐ�ƉůĂŶƐ͖ �;ϮͿ�d��Y ͛ Ɛ�ĂďŝůŝƚǇ�ƚŽ�ĐŝƚĞ�Ă�ǀ ŝŽůĂƟ�ŽŶ�ĨŽƌ�ĨĂŝůƵƌĞ�
ƚŽ�ĐŽŵƉůǇ�ǁ ŝƚŚ�Ă�ĐŽŶĚŝƟ�ŽŶ�ŽĨ�Ă�ŐƌĂŶƚĞĚ�ĞǆĐĞƉƟ�ŽŶ͖ �;ϯͿ�ĂůůŽǁ ŝŶŐ�
ƚŚĞ�ƵƐĞ�ŽĨ�ĐŚůŽƌĂŵŝŶĞƐ�ǁ ŝƚŚŽƵƚ�ĂŶ�ĞǆĐĞƉƟ�ŽŶ͖ �;ϰͿ�ĂůůŽǁ ŝŶŐ�ƚŚĞ�
ƵƐĞ�ŽĨ�ĚĞƐĂůŝŶĂƟ�ŽŶ�ƚĞĐŚŶŽůŽŐǇ�ǁ ŝƚŚŽƵƚ�ĂŶ�ĞǆĐĞƉƟ�ŽŶ͖ �ĂŶĚ�;ϱͿ�
ĂĚĚŝŶŐ�ĂĚĚŝƟ�ŽŶĂů�ŽƉƟ�ŽŶƐ�ĨŽƌ�Žǀ ĞƌŇ�Žǁ �ƉŝƉĞ�ŽƵƚůĞƚƐ�ǁ ŝƚŚŽƵƚ�
ĂŶ�ĞǆĐĞƉƟ�ŽŶ͘ �dŚĞ�ƉƌŽƉŽƐĞĚ�ƌƵůĞŵĂŬŝŶŐ�ǁ ĂƐ�ĂƉƉƌŽǀ ĞĚ�Ăƚ�ƚŚĞ�
Commissioner’s Agenda on January 21, a public hearing was held
on February 26, and comments were due on March 10. TCEQ
ƐƚĂī��ŚĂƐ�ŶŽƚ�ǇĞƚ�ŝƐƐƵĞĚ�Ă�ĚƌĂŌ��ĨŽƌ�ĂĚŽƉƟ�ŽŶ͘ �

�ĚĚŝƟ�ŽŶĂů�t ĂƚĞƌŵĂƐƚĞƌ�E ĞĞĚƐ��ǀ ĂůƵĂƚĞĚ. TCEQ is currently
Ğǀ ĂůƵĂƟ�ŶŐ�ƚŚĞ�ŶĞĞĚ�ĨŽƌ�Ă�ǁ ĂƚĞƌŵĂƐƚĞƌ�ƉƌŽŐƌĂŵ�ŝŶ�ƚŚĞ�ZĞĚ�Zŝǀ Ğƌ�
Basin and Canadian River Basin. State law requires the TCEQ to
evaluate each basin that does not have a watermaster program
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at least once every fi ve years. TCEQ-sponsored stakeholder 
ŵĞĞƟ�ŶŐƐ�ǁ ŝůů�ďĞ�ƐĐŚĞĚƵůĞĚ�ůĂƚĞƌ�ƚŚŝƐ�ǇĞĂƌ͘�&ŽůůŽǁ ŝŶŐ�ŝƚƐ�ƌĞǀ ŝĞǁ �
ŽĨ�ƐƚĂŬĞŚŽůĚĞƌ�ŝŶƉƵƚ͕ �ƚŚĞ�d��Y �ǁ ŝůů�Ğǀ ĂůƵĂƚĞ�ŽƉƟ�ŽŶƐ�ĂŶĚ�ƉƌĞƉĂƌĞ�
ƌĞĐŽŵŵĞŶĚĂƟ�ŽŶƐ�ĨŽƌ�ĞĂĐŚ�ďĂƐŝŶ͘ �dŚĞ�ŶĞǁ �ůŽǁ Ğƌ��ƌĂǌŽƐ�Zŝǀ Ğƌ�
Watermaster program, approved in 2014, is scheduled to begin
ŽƉĞƌĂƟ�ŽŶƐ�ŽŶ�:ƵŶĞ�ϭ͕ �ϮϬϭϱ͘

LCRA Emergency Orders Regarding Water Management Plans
Approved. On March 4, 2015, TCEQ considered two Lower
�ŽůŽƌĂĚŽ�Zŝǀ Ğƌ��ƵƚŚŽƌŝƚǇ�;͞ >�Z�͟ Ϳ�ĞŵĞƌŐĞŶĐǇ�ŽƌĚĞƌƐ�ŝŶŝƟ�ĂůůǇ�
ŝƐƐƵĞĚ�ďǇ�ƚŚĞ�d��Y ��ǆĞĐƵƟ�ǀ Ğ��ŝƌĞĐƚŽƌ�ŽŶ�&ĞďƌƵĂƌǇ�ϭϴ͕�ϮϬϭϱ͘ �
dŚĞ�Į�ƌƐƚ�ŽƌĚĞƌ�ĂůůŽǁ Ɛ�>�Z��ƚŽ�ƐƵƐƉĞŶĚ�ŝŶƚĞƌƌƵƉƟ�ďůĞ�ƌĞůĞĂƐĞƐ�ƚŽ�
ĐĞƌƚĂŝŶ�ŝƌƌŝŐĂƟ�ŽŶ�ĐƵƐƚŽŵĞƌƐ�;ŽƚŚĞƌǁ ŝƐĞ�ƌĞƋƵŝƌĞĚ�ƵŶĚĞƌ�>�Z�͛ Ɛ�
Water Management Plan (“WMP”)). The second order allows
>�Z��ƚŽ�ĐŽŵƉůǇ�ǁ ŝƚŚ�Ă�ůĞƐƐ�ƌĞƐƚƌŝĐƟ�ǀ Ğ�ƐƚƌĞĂŵŇ�Žǁ �ƌĞƋƵŝƌĞŵĞŶƚ�ŽĨ�
300 cfs, down from the 500 cfs required in LCRA’s WMP to assist
the Blue Sucker habitat. Both orders expire on June 18, 2015.

ZĞǀ ŝƐŝŽŶƐ�ƚŽ�Kŝů�ĂŶĚ�' ĂƐ�' ĞŶĞƌĂů�KƉĞƌĂƟ�ŶŐ�WĞƌŵŝƚƐ�WƌŽƉŽƐĞĚ.
On March 6, 2015, the TCEQ requested public comments on its
ƌĞŶĞǁ Ăů�ŽĨ͕ �ĂŶĚ�ƌĞǀ ŝƐŝŽŶƐ�ƚŽ͕ �ƚŚĞ�ĞǆŝƐƟ�ŶŐ�Žŝů�ĂŶĚ�ŐĂƐ�' ĞŶĞƌĂů�
KƉĞƌĂƟ�ŶŐ�WĞƌŵŝƚƐ�;͞ ' K W͟Ϳ͘�dŚĞ�ƌĞǀ ŝƐŝŽŶƐ�ǁ ŽƵůĚ�Ăī�ĞĐƚ�Žŝů�ĂŶĚ�
ŐĂƐ�' KW�ĨĂĐŝůŝƟ�ĞƐ�ůŽĐĂƚĞĚ�ŝŶ�Ăůů�dĞǆĂƐ�ĐŽƵŶƟ�ĞƐ�ƚŚƌŽƵŐŚ�ǀ ĂƌŝŽƵƐ�
revisions adding emission terms and requirements. The deadline
ĨŽƌ�ƉƵďůŝĐ�ĐŽŵŵĞŶƚƐ�ŝƐ��Ɖƌŝů�ϳ ͕ �ϮϬϭϱ͕ �ĂŶĚ�Ă�ŶŽƟ�ĐĞ�ĂŶĚ�ĐŽŵŵĞŶƚ�
hearing is scheduled for April 6, 2015.

WƵďůŝĐ�hƟ�ůŝƚǇ��ŽŵŵŝƐƐŝŽŶ�ŽĨ�dĞǆĂƐ

Project No. 43871, PUC Rulemaking Project to Amend Chapter
Ϯϰ� ĨŽƌ� ƚŚĞ�/ŵƉůĞŵĞŶƚĂƟ�ŽŶ�ŽĨ�WŚĂƐĞ�//�ŽĨ� ƚŚĞ��ĐŽŶŽŵŝĐ�
ZĞŐƵůĂƟ�ŽŶ�ŽĨ�t ĂƚĞƌ�ĂŶĚ�̂ Ğǁ Ğƌ�hƟ�ůŝƟ�ĞƐ͖ �Project No. 43876,
Wh��&Žƌŵ�ZĞǀ ŝƐŝŽŶƐ�ĨŽƌ�WŚĂƐĞ�//�ŽĨ�ƚŚĞ�/ŵƉůĞŵĞŶƚĂƟ�ŽŶ�ŽĨ�ƚŚĞ�
�ĐŽŶŽŵŝĐ�ZĞŐƵůĂƟ�ŽŶ�ŽĨ�t ĂƚĞƌ�ĂŶĚ�^Ğǁ Ğƌ�hƟ�ůŝƟ�ĞƐ�;�ůĂƐƐ���
hƟ�ůŝƟ�ĞƐͿ͖�Project No. 43967, PUC Form Revisions for Phase II
ŽĨ�ƚŚĞ�/ŵƉůĞŵĞŶƚĂƟ�ŽŶ�ŽĨ�ƚŚĞ��ĐŽŶŽŵŝĐ�ZĞŐƵůĂƟ�ŽŶ�ŽĨ�t ĂƚĞƌ�
ĂŶĚ�̂ Ğǁ Ğƌ�hƟ�ůŝƟ�ĞƐ�;�ůĂƐƐ���ĂŶĚ���hƟ�ůŝƟ�ĞƐͿ͖�ĂŶĚ�Project No.
43969 – PUC Rulemaking Project to Amend Chapter 22 for
ƚŚĞ�/ŵƉůĞŵĞŶƚĂƟ�ŽŶ�ŽĨ�WŚĂƐĞ�//�ŽĨ�ƚŚĞ��ĐŽŶŽŵŝĐ�ZĞŐƵůĂƟ�ŽŶ�
ŽĨ�t ĂƚĞƌ�ĂŶĚ�^Ğǁ Ğƌ�hƟ�ůŝƟ�ĞƐ.�dŚĞ�ŝŵƉůĞŵĞŶƚĂƟ�ŽŶ�ŽĨ�ƚŚĞ�
ƚƌĂŶƐĨĞƌ�ŽĨ�ƚŚĞ�ĞĐŽŶŽŵŝĐ�ƌĞŐƵůĂƟ�ŽŶ�ŽĨ�ǁ ĂƚĞƌ�ĂŶĚ�ǁ ĂƐƚĞǁ ĂƚĞƌ�
ƵƟ�ůŝƟ�ĞƐ�ĨƌŽŵ�ƚŚĞ�dĞǆĂƐ��ŽŵŵŝƐƐŝŽŶ�ŽŶ��Ŷǀ ŝƌŽŶŵĞŶƚĂů�Y ƵĂůŝƚǇ�
ƚŽ�ƚŚĞ�WƵďůŝĐ�hƟ�ůŝƚǇ��ŽŵŵŝƐƐŝŽŶ�ĐŽŶƟ�ŶƵĞƐ͘ �dŚĞ��ŽŵŵŝƐƐŝŽŶ�ŚĂƐ�
ĂƉƉƌŽǀ ĞĚ�ĨŽƌ�ƉƵďůŝĐĂƟ�ŽŶ�ĚƌĂŌ��ƌƵůĞƐ�ƌĞǀ ŝƐŝŶŐ�ďŽƚŚ�ƉƌŽĐĞĚƵƌĂů�
ĂŶĚ�ƐƵďƐƚĂŶƟ�ǀ Ğ�ƌƵůĞƐ͘ �t ŝƚŚ�ƉƵďůŝĐĂƟ�ŽŶ�ŝŶ�ƚŚĞ�dĞǆĂƐ�ZĞŐŝƐƚĞƌ�ŽŶ�
March 20, the expected date of fi nal approval will be later this 
spring. Comments may be provided to the proposed rules, and a
public hearing may be scheduled.

Project No. 42330, Rulemaking Proceeding to Propose New
WƌŽĐĞĚƵƌĂů�ZƵůĞ�ϮϮ͘ ϭϰϲ ͕ �ZĞůĂƟ�ŶŐ�ƚŽ�>ŝŵŝƚĂƟ�ŽŶƐ�ŽŶ�� ŝƐĐŽǀ ĞƌǇ�
in Rate Proceedings. In March 2014, the Commission opened
a rulemaking to amend the PUC procedural rule governing
ĚŝƐĐŽǀ ĞƌǇ� ŝŶ�ƌĂƚĞ�ƉƌŽĐĞĞĚŝŶŐƐ͘ � s ĂƌŝŽƵƐ�ƉĂƌƟ�ĞƐ� Į�ůĞĚ� ŝŶŝƟ�Ăů�
ĐŽŵŵĞŶƚƐ�ĂŶĚ�ƌĞƉůǇ�ĐŽŵŵĞŶƚƐ�ŝŶ�D ĂǇ�ϮϬϭϰ͘ ��Ō�Ğƌ�ŚĞĂƌŝŶŐ�
those comments, the Commission approved a proposal that

was published in the Texas Register on November 7, 2014. The
proposed rule would require a discovery control plan to be
established by an order entered by the presiding offi  cer of the 
�ŽŵŵŝƐƐŝŽŶ͘ �dŚĞ�ƌƵůĞ�ƉƌĞƐĐƌŝďĞƐ�ƐƉĞĐŝĮ�Đ�ĚŝƐĐŽǀ ĞƌǇ�ůŝŵŝƚĂƟ�ŽŶƐ�
ŽŶ� ƌĞƋƵĞƐƚƐ� ĨŽƌ� ŝŶĨŽƌŵĂƟ�ŽŶ͕ � ƌĞƋƵĞƐƚƐ� ĨŽƌ�ĂĚŵŝƐƐŝŽŶ͕ � ĂŶĚ�
ĚĞƉŽƐŝƟ�ŽŶ�ďǇ�ŽƌĂů�ĞǆĂŵŝŶĂƟ�ŽŶ͕ �ǁ ŚŝůĞ�Ăī�ŽƌĚŝŶŐ�ƚŚĞ�ƉƌĞƐŝĚŝŶŐ�
Žĸ��ĐĞƌ�ůĂƟ�ƚƵĚĞ�ŝŶ�ŐƌĂŶƟ�ŶŐ�ƌĞƋƵĞƐƚƐ�ĨŽƌ�ĂĚĚŝƟ�ŽŶĂů�ĚŝƐĐŽǀ ĞƌǇ�
ƵƉŽŶ�Ă�ƐŚŽǁ ŝŶŐ�ŽĨ�ŐŽŽĚ�ĐĂƵƐĞ͘�D ŽĚŝĮ�ĐĂƟ�ŽŶƐ�ďǇ�ƚŚĞ�ƉƌĞƐŝĚŝŶŐ�
offi  cer or the PUC are also authorized upon the occurrence of 
ĐĞƌƚĂŝŶ�Ğǀ ĞŶƚƐ͘ ��ĚĚŝƟ�ŽŶĂůůǇ͕�Wh�� ƚ̂Ăī��ŝƐ�ĞǆĞŵƉƚĞĚ�ĨƌŽŵ�ƚŚĞ�
ĚŝƐĐŽǀ ĞƌǇ�ůŝŵŝƚĂƟ�ŽŶƐ͘ ���ƉƵďůŝĐ�ŚĞĂƌŝŶŐ�ǁ ĂƐ�ŚĞůĚ�ŽŶ�:ĂŶƵĂƌǇ�ϮϬ͕�
ϮϬϭϱ͘ ��ĚĚŝƟ�ŽŶĂů�ĐŽŵŵĞŶƚƐ�ŚĂǀ Ğ�ďĞĞŶ�Į�ůĞĚ�ƐŝŶĐĞ�ƚŚĞ�ŚĞĂƌŝŶŐ͘�
The date by which the proposed rule will be formally adopted
ŚĂƐ�ŶŽƚ�ďĞĞŶ�ƐĞƚ͘ �dŚĞ��ŽŵŵŝƐƐŝŽŶ�ŚĂƐ�ƵŶƟ�ů�D ĂǇ�ϳ ͕ �ϮϬϭϱ�ƚŽ�ĂĐƚ�
ŽŶ�ƚŚĞ�ƌƵůĞŵĂŬŝŶŐ͕�ŽƚŚĞƌǁ ŝƐĞ�ƚŚĞ�ƉƌŽƉŽƐĞĚ�ƌƵůĞ�ŝƐ�ĂƵƚŽŵĂƟ�ĐĂůůǇ�
withdrawn.

Project No. 42740, ZƵůĞŵĂŬŝŶŐ�ƚŽ��ŵĞŶĚ�^ƵďƐƚĂŶƟ�ǀ Ğ�ZƵůĞ�
Ϯϱ͘ ϭϬϭ͕ �ZĞůĂƟ�ŶŐ�ƚŽ��ĞƌƟ�Į�ĐĂƟ�ŽŶ��ƌŝƚĞƌŝĂ. In August 2014, the
Commission discussed the need for a rulemaking to address two
ŝƐƐƵĞƐ�ƌĞůĂƚĞĚ�ƚŽ�ƌŽƵƟ�ŶŐ�ƚƌĂŶƐŵŝƐƐŝŽŶ�ůŝŶĞƐ͗ �;ĂͿ�ƌŽƵƚĞ�ĚĞǀ ŝĂƟ�ŽŶƐ�
ƚŽ�ĂĐĐŽŵŵŽĚĂƚĞ�ĞŶŐŝŶĞĞƌŝŶŐ�ĐŽŶƐƚƌĂŝŶƚƐ�ĂŌ�Ğƌ�Ă�ƌŽƵƚĞ�ŚĂƐ�ďĞĞŶ�
ĂƉƉƌŽǀ ĞĚ͖ �ĂŶĚ�;ďͿ�ĞůŝŵŝŶĂƟ�ŽŶ�ŽĨ�ƚŚĞ�ƉƌĞĨĞƌĞŶĐĞ�ĨŽƌ�ƚƌĂŶƐŵŝƐƐŝŽŶ�
routes to parallel pipelines. In October 2014, the Commission
held a workshop to receive stakeholder input on a strawman
proposal addressing these two issues. Following the workshop
and numerous stakeholder comments, in January 2015 the
Wh��ƐƚĂī��Į�ůĞĚ�Ă�ƉƌŽƉŽƐĂů�ĨŽƌ�ƉƵďůŝĐĂƟ�ŽŶ�ŽĨ�ĂŵĞŶĚŵĞŶƚƐ�ƚŽ�
Subst. Rule 25.101. The proposed amendments modify Subst.
ZƵůĞ�Ϯϱ͘ ϭϬϭ;ďͿ;ϯͿ;�Ϳ͕�ǁ ŚŝĐŚ�ƌĞůĂƚĞƐ�ƚŽ�ƚŚĞ��ŽŵŵŝƐƐŝŽŶ͛ Ɛ�ƌŽƵƟ�ŶŐ�
ĐƌŝƚĞƌŝĂ�ĨŽƌ�ŶĞǁ �ƚƌĂŶƐŵŝƐƐŝŽŶ�ĨĂĐŝůŝƟ�ĞƐ͕ �ďǇ�ĐůĂƌŝĨǇŝŶŐ�ƚŚĂƚ�ƚŚĞ�
Commission will consider whether a proposed route parallels or
ƵƟ�ůŝǌĞƐ�ĞǆŝƐƟ�ŶŐ�ĐŽŵƉĂƟ�ďůĞ�ƌŝŐŚƚƐͲŽĨͲǁ ĂǇ͕�ĂŶĚ�ďǇ�ŝŶĐůƵĚŝŶŐ�Ă�ůŝƐƚ�
ŽĨ�ĐŽŵƉĂƟ�ďůĞ�ƌŝŐŚƚͲŽĨͲǁ ĂǇ�ĨĞĂƚƵƌĞƐ͕ �ŝŶĐůƵĚŝŶŐ�ƌŽĂĚƐ͕ �ŚŝŐŚǁ ĂǇƐ͕ �
ƌĂŝůƌŽĂĚƐ͕ �ƚĞůĞƉŚŽŶĞ�ƵƟ�ůŝƚǇ�ĞĂƐĞŵĞŶƚƐ͕ �ƉƌŽƉĞƌƚǇ�ďŽƵŶĚĂƌŝĞƐ͕ �Žƌ�
ĨĞŶĐĞ�ůŝŶĞƐ͕ �ďƵƚ�ŝŶƚĞŶƟ�ŽŶĂůůǇ�ŽŵŝƚƐ�ŶĂƚƵƌĂů�ŐĂƐ�Žƌ�ŽƚŚĞƌ�ƉŝƉĞůŝŶĞƐ͘ �
The Commission approved the proposed amendments for
ƉƵďůŝĐĂƟ�ŽŶ�ŽŶ�:ĂŶƵĂƌǇ�ϭϱ͕ �ϮϬϭϱ͕ �ĂŶĚ�ƚŚĞ�ƉƌŽƉŽƐĂů�ǁ ĂƐ�ƉƵďůŝƐŚĞĚ�
ŝŶ�ƚŚĞ�dĞǆĂƐ�ZĞŐŝƐƚĞƌ�ŽŶ�:ĂŶƵĂƌǇ�ϯϬ͕�ϮϬϭϱ͘ �/Ŷ�D ĂƌĐŚ͕ �Į�ǀ Ğ�ƵƟ�ůŝƟ�ĞƐ�
Į�ůĞĚ�ĂĚĚŝƟ�ŽŶĂů�ĐŽŵŵĞŶƚƐ� ŽŶ� ƚŚĞ�ĂƉƉƌŽǀ ĞĚ�ĂŵĞŶĚŵĞŶƚƐ͖ �
however, because one was not requested, the Commission will
ŶŽƚ�ŚŽůĚ�Ă�ƉƵďůŝĐ�ŚĞĂƌŝŶŐ͘�E Ž�Į�ŶĂů�ĚĂƚĞ�Žƌ�Ɵ�ŵĞ�ŚĂƐ�ďĞĞŶ�ƐĞƚ�ĨŽƌ�
ĂŶ�ŽƉĞŶ�ŵĞĞƟ�ŶŐ�ƚŽ�ƉĞƌŵĂŶĞŶƚůǇ�ĂĚŽƉƚ�ƚŚĞ�ĂŵĞŶĚŵĞŶƚƐ͘

Docket No. 42511, �ŽŵƉůĂŝŶƚ�ŽĨ��ĂůƉŝŶĞ��ŽƌƉŽƌĂƟ�ŽŶ�ĂŶĚ�E Z' �
Energy, Inc. Against the Electric Reliability Council of Texas and
Appeal of Decision Concerning the Houston Import Project. On
D ĂǇ�ϭϯ ͕ �ϮϬϭϰ͕ ��ĂůƉŝŶĞ��ŽƌƉŽƌĂƟ�ŽŶ�;͞ �ĂůƉŝŶĞ͟ Ϳ�ĂŶĚ�E Z' ��ŶĞƌŐǇ͕�
Inc. (“NRG”) fi led a complaint against Texas’ grid operator, 
the Electric Reliability Council of Texas (“ERCOT”). Calpine and
NRG alleged that ERCOT violated its procedures in making the
ĚĞƚĞƌŵŝŶĂƟ�ŽŶ�ƚŚĂƚ�ŶĞǁ �ƚƌĂŶƐŵŝƐƐŝŽŶ�ŝŶǀ ĞƐƚŵĞŶƚ�ŝƐ�ŶĞĐĞƐƐĂƌǇ�ƚŽ�
import power into the Houston area. On December 16, 2014, the
Commission issued an order denying the complaint and appeal on
grounds that Calpine and NRG failed to show that ERCOT violated
ĂŶǇ�ůĂǁ �ƚŚĂƚ�ƚŚĞ��ŽŵŵŝƐƐŝŽŶ�ŚĂƐ�ũƵƌŝƐĚŝĐƟ�ŽŶ�ƚŽ�ĂĚŵŝŶŝƐƚĞƌ͕�ĂŶǇ�
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Paul Gosselink will moderate “Landfi ll 
Mining” on April 17 and Sheila Gladstone
will be discussing the “Do’s and Don’t’s
of Interviewing and Hiring” on April 18
at the TxSWANA Annual Conference in El
Paso.

Jason Hill will present “Water What?
Unraveling the Texas Water Law Tangle
ĨŽƌ�WƌĂĐƟ�Ɵ�ŽŶĞƌƐ͟ �Ăƚ�ƚŚĞ�ϯϴƚŚ��ŶŶƵĂů�
' ĞŶĞƌĂů�WƌĂĐƟ�ĐĞ�/ŶƐƟ�ƚƵƚĞ�Ăƚ��ĂǇůŽƌ�>Ăǁ ��
School on April 24 in Waco.

Brad Castleberry ǁ ŝůů� ďĞ� ƉƌĞƐĞŶƟ�ŶŐ�
“Water Rights” at the Texas Banker’s
�ƐƐŽĐŝĂƟ�ŽŶ�Ͳ�/ŶƚĞƌŵĞĚŝĂƚĞ�dƌƵƐƚ�Θ��ƐƚĂƚĞ�
�ĚŵŝŶŝƐƚƌĂƟ�ŽŶ�D ĞĞƟ�ŶŐ�ŽŶ��Ɖƌŝů�ϯϬ�ŝŶ�
San Antonio.

Nathan Vassar ǁ ŝůů� ƉĂƌƟ�ĐŝƉĂƚĞ� ŝŶ� Ă�
ƌŽƵŶĚͲƚĂďůĞ� ĚŝƐĐƵƐƐŝŽŶ� ŽŶ� ͞ �ī�ĞĐƟ�ǀ ĞůǇ�
�ŽŵŵƵŶŝĐĂƟ�ŶŐ�ĂŶĚ�/ŵƉůĞŵĞŶƟ�ŶŐ�zŽƵƌ�
�ĞĐƌĞĞ� ǁ ŝƚŚ� ƚŚĞ�WƵďůŝĐ� ĂŶĚ�WŽůŝƟ�ĐĂů�
>ĞĂĚĞƌƐ͟ �Ăƚ�ƚŚĞ�EĂƟ�ŽŶĂů��ƐƐŽĐŝĂƟ�ŽŶ�ŽĨ�
Clean Water Agencies 2015 Wet Weather
Consent Decree Workshop on April 30 in
Philadelphia.

Sheila Gladstone will be discussing the
“Do’s and Don’t’s of Interviewing and
Hiring” at the Texas Business Conference
on May 1 in San Marcos.

order or rule of the Commission, or any
protocol or procedure adopted by ERCOT.
Calpine and NRG appealed to Travis
County District Court on March 2, 2015.

Docket No. 43950, �ƉƉůŝĐĂƟ�ŽŶ�ŽĨ��ƌŽƐƐ�
Texas Transmission, LLC for Authority to
Change Rates and Tariff s. On December
23, 2014, Cross Texas Transmission,
>>�� Į�ůĞĚ�ĂŶ�ĂƉƉůŝĐĂƟ�ŽŶ� ĨŽƌ�ĂƵƚŚŽƌŝƚǇ�
to change rates as required by the
fi nal order in Docket No. 40604. Cross 
Texas requested a revenue increase
in the amount of $3,130,889, or 4.5%
Žǀ Ğƌ�ĐƵƌƌĞŶƚ�ƌĂƚĞƐ͘ �^Ğǀ ĞƌĂů�ƉĂƌƟ�ĞƐ�Į�ůĞĚ�
ŵŽƟ�ŽŶƐ�ƚŽ�ŝŶƚĞƌǀ ĞŶĞ͕�ŝŶĐůƵĚŝŶŐ�ƚŚĞ�K ĸ��ĐĞ�
ŽĨ�WƵďůŝĐ�hƟ�ůŝƚǇ��ŽƵŶƐĞů͕�ƚŚĞ� ƚ̂ĞĞƌŝŶŐ�
�ŽŵŵŝƩ�ĞĞ�ŽĨ��ŝƟ�ĞƐ�̂ Ğƌǀ ĞĚ�ďǇ�KŶĐŽƌ͕�ĂŶĚ�
Texas Industrial Energy Consumers. The
ƉĂƌƟ�ĞƐ�ŚĂǀ Ğ�ƌĞĂĐŚĞĚ�ĂŶ�ĂŐƌĞĞŵĞŶƚ�ƚŚĂƚ�
will be presented to the commission for
approval.

Docket No. 44435, Appeal of CenterPoint
Energy Houston Electric, LLC from an
Ordinance of the City of Pearland. On
February 10, 2015, CenterPoint fi led 
an appeal of the City of Pearland’s
ŽƌĚŝŶĂŶĐĞ�ƌĞƋƵŝƌŝŶŐ�ƵƟ�ůŝƚǇ�ĨĂĐŝůŝƟ�ĞƐ�ƚŽ�ďĞ�
located underground, alleging that the
ordinance confl icts with CenterPoint’s 
authorized tariff . According to the tariff , 
CenterPoint’s general policy for new
ĐŽŶƐƚƌƵĐƟ�ŽŶ�ŝƐ�ƚŽ�ŝŶƐƚĂůů�ĂďŽǀ ĞŐƌŽƵŶĚ�
ĨĂĐŝůŝƟ�ĞƐ͘ ��ĞŶƚĞƌWŽŝŶƚ�ĐůĂŝŵƐ�ƚŚĂƚ�ŶĞǁ �
ĨĂĐŝůŝƟ�ĞƐ�ĂƌĞ�ƌĞƋƵŝƌĞĚ�ŝŶ�WĞĂƌůĂŶĚ�ŝŶ�ŽƌĚĞƌ�
ƚŽ�ĐŽŶƟ�ŶƵĞ�ƉƌŽǀ ŝĚŝŶŐ�ƐĂĨĞ�ĂŶĚ�ƌĞůŝĂďůĞ�
service. The Commission has referred the
ĐĂƐĞ�ƚŽ�̂ K�, �ĂŶĚ�ŚĂƐ�ŽƌĚĞƌĞĚ�ƚŚĞ�ƉĂƌƟ�ĞƐ�
to fi le a list of issues to be considered by 
March 25, 2015. The Commission plans to
consider and possibly adopt a preliminary
ŽƌĚĞƌ�ŝŶ�ƚŚŝƐ�ĚŽĐŬĞƚ�Ăƚ�ŝƚƐ�ŽƉĞŶ�ŵĞĞƟ�ŶŐ�
on April 17, 2015.

Agency Highlights�ŝƐ�ƉƌĞƉĂƌĞĚ�ďǇ�ĂƩ�ŽƌŶĞǇƐ�
ĨƌŽŵ�ƚŚĞ�&ŝƌŵ͛ Ɛ�Ěŝī�ĞƌĞŶƚ�ƉƌĂĐƟ�ĐĞ�ĂƌĞĂƐ͘ �/Ĩ�
ǇŽƵ�ŚĂǀ Ğ�ƋƵĞƐƟ�ŽŶƐ�Žƌ�ŶĞĞĚ�ĂŶǇ�ĂĚĚŝƟ�ŽŶĂů�
ŝŶĨŽƌŵĂƟ�ŽŶ͕ �ƉůĞĂƐĞ�ĐŽŶƚĂĐƚ�ŽƵƌ��ĚŝƚŽƌ�Ăƚ�
editor@lglawfi rm.com.

E Ğǁ Ɛ�ĐŽŶƟ�ŶƵĞĚ�ĨƌŽŵ�Ϯ

Sheila Gladstone will present “Have you
Updated Your Policies and Procedures
in the Last 5 Years?” at the V.G. Young
/ŶƐƟ�ƚƵƚĞ�ŽĨ��ŽƵŶƚǇ�' Žǀ ĞƌŶŵĞŶƚ�;dĞǆĂƐ�
A&M) on May 27 in San Marcos.

Elizabeth Hernandez will be discussing
“Employment Law” at the CenTex Chapter
ŽĨ�ƚŚĞ��ŵĞƌŝĐĂŶ�WĂǇƌŽůů��ƐƐŽĐŝĂƟ�ŽŶ�ŽŶ�
:ƵŶĞ�ϭϭ�ŝŶ��ƵƐƟ�Ŷ͘

Sheila Gladstone will give an
“Employment Law Update” at the Texas
ƚ̂ĂƚĞǁ ŝĚĞ�dĞůĞƉŚŽŶĞ��ŽŽƉĞƌĂƟ�ǀ Ğ�̂ ƉƌŝŶŐ�

Managers’ Conference on June 11 in
South Padre Island.

Stefanie Albright will discuss “Ethics
in Emergencies” at the Capital Area
Suburban Exchange Summer Conference
on June 13 in South Padre Island.

Georgia Crump and Thomas Brocato will
ďĞ�ƉƌĞƐĞŶƟ�ŶŐ�͞ �ůĞĐƚƌŝĐ�ĂŶĚ�' ĂƐ�hƟ�ůŝƚǇ�
>ĞŐŝƐůĂƟ�ǀ Ğ�ĂŶĚ�ZĞŐƵůĂƚŽƌǇ�hƉĚĂƚĞ͟ �Ăƚ�ƚŚĞ�
dĞǆĂƐ��ŝƚǇ��Ʃ�ŽƌŶĞǇƐ��ƐƐŽĐŝĂƟ�ŽŶ��ŶŶƵĂů�
Conference on June 17 in Bastrop.

Sheila Gladstone will be giving an
“Employment Law Update” at the Texas
�ŝƚǇ� �Ʃ�ŽƌŶĞǇƐ� �ƐƐŽĐŝĂƟ�ŽŶ� �ŶŶƵĂů�
Conference on June 18 in Bastrop.

We are encouraging our readers to enjoy The Lone Star Current in
ŝƚƐ�ĞůĞĐƚƌŽŶŝĐ�ĨŽƌŵĂƚ͘ �/Ĩ�ǇŽƵ�ǁ ŽƵůĚ�ůŝŬĞ�ƚŽ�ũŽŝŶ�ƵƐ�ŝŶ�ďĞŝŶŐ�Ă�ďĞƩ�Ğƌ�
environmental steward by switching to the email-only version, please
contact our editor at editor@lglawfi rm.com and ask to be added to our 
email list. If you do not receive the emailed version and would like to
do so, please send us your email address (at editor@lglawfi rm.com) and 
ĂƐŬ�ƵƐ�ƚŽ�ĂĚĚ�ǇŽƵ�ƚŽ�ƚŚĞ�͞ ĞŵĂŝů�ŽŶůǇ͟ �ůŝƐƚ͘ �zŽƵ�ŵĂǇ�ĂůƐŽ�ĐŽŶƟ�ŶƵĞ�ƚŽ�
access The Lone Star Current on the Firm’s website at www.lglawfi rm.
com.

Thank you for your support!
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