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The Challenge at Hand
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Recurring Drought

Hydrological impacts
of recurring drought
on current water
supplies throughout
Texas.

State climatologist:
drought cycle
expected to continue
for several years.

Drought Impact on
Texas Surface Water

November 15, 2011

Drought Severity Iindex
Nothing -

02 - Drought - Severe
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NDMC
USDA
NOAA
TCEQ Office of Water
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Growth
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Population Growth by County
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State Climate

FIGURE 4.4. AVERAGE ANNUAL PRECIPITATION  FIGURE 4.5. AVERAGE ANNUAL GROSS LAKE
FOR 1981 TO 2010 (INCHES) (SOURCE DATA EVAPORATION FOR 1971 TO 2000 (INCHES)
FROM TWDB, 2005 AND PRISM CLIMATE (SOURCE DATA FROM TWDB, 2005).

GROUP, 2011).
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Projected Water Demand by Use
Category

12,000,000 -

10,000,000 -

8,000,000 -

6,000,000 -

4,000,000 -

2,000,000 -

0

——

=== Municipal
e Steam-electric
Manufacturing

«mss Mining
= e Livestock

2010

2020

C 2030

2040

2080



Lloyd
ﬁ% Gosselink

lllllll ATTORNEYS AT LAW

Supply and Demand through 2060

FIGURE ES.2. PROJECTED WATER DEMAND AND EXISTING SUPPLIES (ACRE-FEET PER YEAR).
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Regulatory Framework



Lloyd

2 (Gosselink

sl A TTORNEYS AT LAW

Water Law 101:

« Texas Surface Water Law

— Chapter 11 of the Texas
Water Code

« Texas Groundwater Law

— Chapter 36 of the Texas
Water Code

* Relevant State Agencies

* Planning

©Lloyd Gosselink Rochelle & Townsend, P.C.
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Texas Surface Water Law

©Lloyd Gosselink Rochelle & Townsend, P.C.
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Texas Surface Water Law:

Evolved from Two Doctrines of Water Law

« Riparian Doctrine

— Private water rights are tied to the ownership of land
bordering a natural stream or river

« Doctrine of Prior Appropriation

— Water rights are acquired through express
appropriation from sovereign and by compliance with
statutory requirements

©Lloyd Gosselink Rochelle & Townsend, P.C.
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Texas Surface Water Law

Water Rights Adjudication Act
 Enacted in 1967

* Act reduced all existing water rights and permits,
iIncluding claims under riparian rights, to
Certificates of Adjudication (“COA")

« Excepted “domestic and livestock” rights

 A“COA’ is a type of water rights document
Issued to regulate the use of state water

©Lloyd Gosselink Rochelle & Townsend, P.C.
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Texas Surface Water Law

Currently...

« Anyone seeking a surface
water right must comply
with the Texas Water
Code (the “TWC”) and
the Texas prior
appropriation system in
allocating water rights.

©Lloyd Gosselink Rochelle & Townsend, P.C.
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Chapter 11 of the TWC

* Provides the foundation for surface water rights
In Texas.

e Qutlines the requirements to apply for a surface
water right and establishes the prior
appropriation doctrine.

« TWC Section 11.002 defines a “water right”
as a right to “impound, divert, or use state

water.”

©Lloyd Gosselink Rochelle & Townsend, P.C.
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« “State water” defined:

— The water of the ordinary flow, underflow, and tides of
every flowing river, natural stream, and lake, and of
every bay or arm of the Gulf of Mexico, and the storm
water, floodwater, and rainwater of every river, natural
stream, canyon, ravine, depression, and watershed in
the state is the property of the state.

©Lloyd Gosselink Rochelle & Townsend, P.C.
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TWC Section 11.023

Purposes for which water may be appropriated, stored or
diverted:

* Domestic and municipal

« Agricultural and industrial

« Mining and recovery of minerals

« Hydroelectric power and navigation

» Recreation and pleasure, public parks and game
preserves

« Or for any other beneficial use.

©Lloyd Gosselink Rochelle & Townsend, P.C.
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TWC Section 11.121

Permit Required

 No person may appropriate any state water
or begin construction of any work designed
for the storage, taking, or diversion of water
without first obtaining a permit from the
commission.

©Lloyd Gosselink Rochelle & Townsend, P.C.
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Water Rights Permit Exemptions
TWC Sections 11.142, 11.1421, 11.1422

1. 200 acre feet (or less) 4. Constructing a reservoir
dam or reservoir for for sediment control as
domestic and livestock part of a surface coal
purposes mining operation

2. 200 acre feet (or less) 5. Using water from the
dam or reservoir for fish Gulf of Mexico for
and wildlife purposes mariculture activities

3. Using water from the 6. Using water to irrigate
Gulf of Mexico for drilling historic cemeteries

and producing petroleum

©Lloyd Gosselink Rochelle & Townsend, P.C.
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TWC Section 11.134

Requirements for Obtaining a Water Right
« Unappropriated Water Available

» Beneficial Use Requirement

« Impairment of Existing Water Rights

* Not Harmful to the Public Welfare (social, economic,
environmental)

« Environmental Impacts
« Consistency with Regional and State Plans
« Conservation and Drought Contingency Plans

©Lloyd Gosselink Rochelle & Townsend, P.C.
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 Direct Reuse

— Water Code 11.046(c) — Water appropriated may be
beneficially used and reused

— Treated effluent never reaches a state watercourse
(i.e., flange-to-flange, or drain-to-faucet)

— Quality regulated by TWC Chapter 26 and 30 TAC
Chapter 210

— Primarily used for agriculture or landscape irrigation
or for industrial supplies, but some cities looking to
direct reuse of effluent for municipal water supplies

©Lloyd Gosselink Rochelle & Townsend, P.C.
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* |ndirect Reuse

— Effluent is discharged into a state watercourse
pursuant to TPDES permit and diverted downstream
for reuse

— Quantity regulated by TWC Chapter 11 and 30 TAC
Chapters 295 and 297

— Developed water-based return flows vs. in-basin
surface water-based return flows

— Historical return flows vs. future return flows

©Lloyd Gosselink Rochelle & Townsend, P.C.



Lloyd

J

4 __Gosselink

©Lloyd Gosselink Rochelle & Townsend, P.C.
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Texas Groundwater Law

* Rule of Capture
— English common law doctrine
— First adopted by Texas Supreme Court in 1904

— Texas Supreme Court reaffirmed rule of capture
several times since

— Surface estate owner has the right to pump
groundwater from beneath the surface of his or her
surface estate

— Rule of the “biggest pump”

©Lloyd Gosselink Rochelle & Townsend, P.C.
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Texas Groundwater Law

Rule of Capture

« One cannot sue his or her
neighbor for injunctive relief or
damages resulting from the
neighbor’s depletion of the
groundwater resources, except
for:

— Wasteful pumping

— Pumping with malicious intent
to injure neighbor

— Negligent pumping that
causes subsidence

©Lloyd Gosselink Rochelle & Townsend, P.C.
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Texas Groundwater Law

« Chapters 35 and 36 of the Texas Water Code regulate
groundwater law and groundwater conservation districts

« TWC Section 36.002:
« “Sec. 36.002. OWNERSHIP OF GROUNDWATER

« (a) The legislature recognizes that a landowner owns
the groundwater below the surface of the landowner's
land as real property.

« (d) This section does not...affect the ability of a district
to regulate groundwater production as authorized by this
chapter.”

©Lloyd Gosselink Rochelle & Townsend, P.C.
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Texas Groundwater Law
« Edwards Aquifer Authority v. Day (Tex. 2012)

— Texas Supreme Court held that landowners own
“groundwater in place,” identical to the ownership of
oill and gas in place.

— Whether there is a compensable taking of a
groundwater right depends upon a complex analysis
under the takings tests established by the U.S.
Supreme Court and Texas Supreme Court.
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TWC Section 36.0015

 In order to provide for the conservation, preservation,
protection, recharging, and prevention of waste of
groundwater, and of groundwater reservoirs or their
subdivisions, and to control subsidence caused by
withdrawal of water from those groundwater reservoirs or
their subdivisions, consistent with the objectives of
Section 59, Article XVI, Texas Constitution, groundwater
conservation districts may be created as provided by this
chapter. Groundwater conservation districts created
as provided by this chapter are the state's preferred
method of groundwater management through rules
developed, adopted, and promulgated by a district in
accordance with the provisions of this chapter.

©Lloyd Gosselink Rochelle & Townsend, P.C.



Confirmed Groundwater Consel
1 1. Anderson County UWCD

5 Blanco-Pedemales GCD
Bluebonnet GCD

. Brazora County GCD
Brazos Valey GCD

B rewster County GCD

. Brush Country G CD

. Central TexasGCD

. Clear Fork GCD

3. Clearwater LWICD

4. Coastal Bend GCD
Coastal Plains GCD
Coke County LWCD
Colorado County GCD
Corpus Christi ASRCD
CowCresk GCD
Crockett County GCD
Cuberson County GCD
Duval County GCD

E dwar ds Aquifer Authority
Evergreen UWCD
Fayette County GCD
Fox Crossing Water District
Garza County UWCD
Gateway GCD
Glasscock GCD

Goliad County GCD
Gonzales County UWCD
Guadalupe County GCD
Hays Trinity GCD
Headwaters GCD
Hemphill County UWCD
Hickorny UWCD Ho. 1
High Plains UWCD Ho.1
Hill Country UWCD
Hudspeth County UWCD Ho. 1
Irion County WCD

Jeff Davie County LWCD
Kenedy County GCD
Kimble County GCD
Kinney County GCD
Lipan-Kickapoo WCD
Live Oak UWCD

Llano Estacado LWCD
Lone Star GCD

Lone Wolf GCD

Lost Pines GCD

Lower Trinity GCD
Mchullen GCD

Medina County GCD
Menard County UWD
Mesa UWCD

Mesquite GCD

Mid-East Texas GCD
Middle Pexos GCD
Middle Trinity GCD
Heches & Trinity Valleys GCD
Horth Plains GCD

Horth Texas GCD
Horthemn Trinity GCD
Panhande GCD

Panola County GCD
Pecan Valley GCD
Permian Basin WCD
Pineywoods GCD
Plateau UWC and Supply District
Plum Creek CD

Post Oak Savannah GCD
Prairelands GCD
Presidio County UWCD
Real-Edwards C and R District
Red River GCD

Red Sands GCD
Refugio GCD

Ralling PhinsGCD
Rusk County GCD

San Patricio County GCD
Sandy Land UWCD
Santa Rita UWCD
Saratoga IWACD

South Plains IMCD
Southeast Texas GCD
Southem Trinity G CD
Stam County GCD
Starling County UWCD
Sutton County UWCD
Texana GCD

Trinity Glen Rose GCD
Upper Triniky GCD
Uwvalde County UWCD
94. Victoria County GCD

9. WesTex GCD

96. Wintergarden GCD
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" Water-Related State Agencies
and State Water Planning
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Texas Commission on

Environmental Quality
 Primary agency oversight for Texas surface
water law and almost all water quality matters

— Drinking water
— Water Availability
— Water Quality Issues

* Responsible for surface water and water quality
permitting and enforcement

* Implements curtailment of water rights during
times of drought

©Lloyd Gosselink Rochelle & Townsend, P.C.
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Texas Water Development Board

* Responsibilities:
— Support of regional water planning process
— Generation of the State Water Plan

— Provision of grants and loans for water supply and
water quality-related projects, as well as
groundwater conservation district creation
expenses

— Data collection and technical assistance

— Review and approve groundwater district
management plans and participate in the
establishment of Desired Future Conditions for

uifers
©Lloyd Gossehn Rochelle & Townsend, P.C.
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State and Regional Planning

* 16 Regional Water Planning Areas

* Representation on RWPGs by various
interests

* Project 50-year demand
* |dentify Supplies to meet demand

« TWDB melds RWPs into SWP and
resolves any conflicts

©Lloyd Gosselink Rochelle & Townsend, P.C.
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Political Landscape

Who's In Charge at the Capitol
Major Water Initiatives from the 82"d Legislature

Regulatory Initiatives
— Drought Curtailment Rules
— Water Use Reporting

What’s in Store for the 83 Legislature
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Water-Related Issues at the Capitol

 Natural Resources Committee
— House and Senate

— All water-related legislation, in addition to oil and gas
and other issues

« Environmental Regulation Committee

— House and Senate

— Air quality, solid waste, environmental compliance
e Sunset Advisory Commission

— TCEQ and TWDB Oversight
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Water Usage/Conservation
Legislation

« SB 181 (Shapiro)

— Amends Chapter 16, Water Code, to require the TWDB to work
with TCEQ to develop a uniform way to calculate and report
municipal water use

— Also authorizes TWDB to develop a data collection and reporting
program for utilities and municipalities with 3,300 or more
connections and requires the TWDB to submit a biennial report to
the legislature on the data collected
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Groundwater Ownership

« SB 332 (Fraser)

— Provides for ownership interest in groundwater by a
landowner beneath the surface as real property and
the right of the landowner to drill and produce
groundwater, but not in a specific amount
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Water Use Curtailment During
Drought

HB 2694 (\Wayne Smith / Huffman)

— Gives TCEQ Executive Director the authority to take
steps to address drought conditions, such as
temporarily suspending the right to divert and/or
adjust the allocation of water between water rights
holders in light of their respective priority and purpose
of use

— Rulemaking in progress to implement protocol for the
Issuance of suspension or adjustment orders
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Drought Curtailment Rules

Authorizes the Executive Director of the TCEQ to issue
an order curtailing water rights during times of “drought
or other emergency water shortage”

Curtailment to be made in accordance with Texas’ prior
appropriation system and “to the greatest extent
possible” conform to the preferences for water use
established in the Texas Water Code.

Stakeholder group underway at TCEQ to implement the
rules.
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SB 181 — Water Use Reporting

Rulemaking
Mandated by Senate Bill 181 and part of the Texas
Water Development Board Sunset Bill

New water use measurement protocol that accounts for
water use among sectors (residential, industrial,
institutional, etc.) and moves away from the traditional
gallons per capita per day measurement.

New water use reporting requirements for certain sized
water suppliers.

Guidance document for use by water suppliers in
measuring water use and conservation.
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What’s In Store for the 839...

* Potential Hot Topics:
— Water and energy nexus
— State Water Plan funding
— Interbasin transfer requirements
— Streamlining of reservoir permitting process
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2012 SWP Major Initiatives

Reservoir site and stream segment designation
Reservoir site acquisition
nterbasin transfers of surface water

Petition process on the reasonableness of
desired future conditions

. Water loss
. Financing the state water plan
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SWP Recommended Water Management
Strategies

Reuse, 10.2%

Municipal Conservation, 7.2%
Groundwater Desalination, 2.0%
Conjunctive Use, 1.5%

Seawater Desalination, 1.4%
/— Aquifer Storage and Recovery, 0.9%
Other Conservation®, 0.3%

Brush Control, 0.2%
Weather Modification, 0.2%
Surface Water Desalination, <0.1%

New Major Reservoir, 16.7% —__

Irrigation Conservation, 16.7%
Surface Water, 33.9%
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Water Conservation

* Focuses on efficiency of use and reduction of
demands on existing supplies.

« Strategies:
— Water-efficient appliances
— Education programs

— More water efficiency in daily activities
— lrrigation practices
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Water Conservation, Contd.

« Supplies to be Generated:

— Statewide, municipal conservation strategies are
expected to result in approximately 650,000 acre-feet
of supply by 2060.

— Statewide, irrigation and other conservation strategies
are projected to result in approximately 1.5 million
acre-feet per year of additional supply by 2060.
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WATER
«“>»|Q

” Y]
Know your water.

SAVE TEXAS WATER

Water Conservation Advisory Council

TEXASWATERROR G
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Groundwater

« Groundwater supplies include:
— Installation of new freshwater wells
— Increased production from existing wells

— Temporarily overdrafting aquifers to supplement
supplies

— Desalination of brackish groundwater

« Groundwater strategies identified in the State
Water Plan are projected to result in about
800,000 additional acre-feet per year in 2060.
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Desalination

* Includes desalination of brackish groundwater
and seawater.
« Currently, desalination facilities throughout

Texas produce approximately 138 million
gallons of water per day.
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Desalination
Facilities in Texas
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New Surface Water Supplies

* Includes:
— Stream diversions
— New reservoirs

— New or expanded contracts or connection of
developed supplies

— Operational changes

» See, e.g. BRA System Operations Permit, currently pending
at TCEQ
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Unique Reservoir Sites
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New Surface Water Supplies, cont’d.

Supplies to be Generated:

— 2012 State Water Plan recommends 26 new major
reservoirs, projected to generate approximately 1.5
million acre-feet per year by 2060.

— Other surface water strategies would result in 3
million acre-feet per year.
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Reuse

 Direct reuse

— Water conveyed directly from the wastewater
treatment system through a pipeline to the point of
use.

 Indirect reuse

— Discharge of wastewater into a stream and later
routing or diverting for treatment as water supply.

— Requires bed and banks permit from TCEQ.
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Other Supply Options

Conjunctive use
Weather modification or “cloud seeding”
Drought management
Aquifer storage and recovery
Brush control

Rainwater harvesting
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Development
Challenges
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Challenges:

Recurring Drought
Continued Population Growth
Development of New Sources of Supply
— Costs (State Water Plan = $53 billion)
— Regulatory Uncertainties

— Impacts of Prop. 2
Competing Interests
— Needs of Man

— Environment
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Capital Costs to Implement SWP

Capital costs of water
Capital costs of wastewater treatment and distribution
treatment and collection §BBO
ser
Capital costs of water management
Capital costs of food control sirategies recommendad in
§75 2112 State Water Plan
$531

Total capital costs:
$231 billion
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Surface Water Supply Development
Challenges

« State Law Challenges:

— Interbasin transfers (notice requirements,
conservation standards, junior rights provisions)

— SB 3 E-flows standards
— Permitting timelines
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Interbasin Transfer Statute

Texas Water Code § 11.085:

— No person may take or divert any state water from a river basin
in this state and transfer such water to any other river basin
without first applying for and receiving a water right or an
amendment to a permit authorizing the transfer.

Requires demonstration, among other things, that the applicant has
achieved the “highest practicable levels of water conservation and
efficiency achievable within the jurisdiction of the applicant.”

Notice requirements

Interbasin transfer results in loss of priority for that water transferred
under the Certificate of Adjudication.
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Environmental Flow Standards

« HB 3/SB 3 required TCEQ to adopt
environmental flow standards for the river bay
and bay systems of Texas.

 Combined science and stakeholder process
which seeks to balance human and
environmental water needs.

 Requirements, developed basin-by-basin, apply
to new appropriations of surface water in each of
the major river basins and estuary systems.
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Federal Law Challenges

Compliance with Sections 404 and 401 of the
Clean Water Act

Endangered Species Act compliance
NEPA compliance

Lacey Act violations

Permitting/EIS timelines
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Clean Water Act § 404 Permit:

* Authorizes the discharge of dredged or fill
materials into ‘navigable’ waters

* Requires steps to avoid and minimize
Impacts to aquatic resources

* Requires mitigation for unavoidable impacts
* Public notice and meetings

* Reapplication allowed only if new and
material evidence is offered
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EPA Veto Authority:

Authorized under CWA § 404(c)
Public notice and comment opportunities

Must be for an “unacceptable adverse effect”
on i) municipal water supplies, ii) fish and
wildlife, or iii) recreational areas

12 water projects vetoed since 1981
Arbitrary and capricious standard of review
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Clean Water Act § 401 Water Quality
Certification:

* Issued by TCEQ to support issuance of
404 permit by USACE

* Ensures the proposed ‘discharge’ will
comply with state’s water quality
standards

* Requires an alternatives analysis

68



Lloyd

A

4 __Gosselink

NEPA Process:

 Triggered for “major federal actions”
impacting the environment

* In re § 404 applications, directs the
USACE to prepare an Environmental
Impact Statement before permit issued

* Drives an alternatives assessment
based on the “purpose and need” for a
project
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Lacey Act:

« Lacey Act of 1900 created civil and criminal
penalties for a variety of violations regarding
plants and wildlife.

* |Injurious species provisions prohibit the
Importation, transport, and possession of
iInjurious species of plants, wildlife and fish
between the United States.

« Has been amended several times — today
primarily used to prevent importation or spread
of invasive, non-native species.
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Endangered Species Act:

Requires federal agencies, in consultation with the U.S.
Fish and Wildlife Service and/or the National Oceanic
Atmospheric Administration Fisheries Service, to ensure
that actions they authorize, fund, or carry out are not
likely to jeopardize the continued existence of any listed
species or result in the destruction or adverse
modification of designated critical habitat of such
species.

Prohibits any action that causes a “taking” of any listed
species of endangered fish or wildlife.
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Endangered Species Act:

e Currently over 1,200 species listed as either
endangered or threatened by U.S. Fish and

Wildlife Service.
« ESA Impacts on Water Supply Projects:
— |dentification of potential species in project area.
— Habitat assessment conducted.
— Species surveys if habitat is
present.
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Current Timeline for Water Supplies:

CWA § 404 permitting can be major impediment
to successful completion of water supply
projects.

NEPA compliance can cost millions of dollars
and add years to project development process.
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Current Timeline for Water Supplies:

« Decades-long timeline for issuance of federal
permits and resolution of federal issues impairs
development of water supplies.

 Endangered Species Act compliance, required
studies, and possible mitigation may delay
project implementation and could halt project
development.
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Other Surface Water Supply

Development Challenges
e Cost
— Site acquisition
— Construction
— Funding issues
« Public opposition

— NIMBY
— Environmental impacts
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Challenges Groundwater Supply
Development

Finite resource
— Extremely slow recharge rate for most aquifers

Increased regulation over time

— Regulatory uncertainty as new groundwater
conservation districts are created

Desired future conditions designation as
mandated by Tex. Water Code Ch. 36
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Desalination Challenges

Availability
Technological limitations

Cost
Waste disposal options
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Cost of Doing Nothing
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Economic Risk of Failure

« If the major reservoir sites recommended for
construction in the 2012 State Water Plan are not
developed, the State will be short 1.5 million acre-feet
annually of water supply in 2060.

 Bottom line: Failure to meet the state’s projected
water supply needs in drought conditions could cost
Texas businesses and workers up to $115.7 billion
annually in 2060.
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Opportunities for Impact

Continued policy development supporting
creation of new supplies

— Permitting timelines

— Regulatory hurdles

Funding of State Water Plan

Technological Advancement
— Desalination and other alternative strategies

Continued Water Use Efficiency
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Thank you for coming.

Martin Rochelle

mrochelle@Iglawfirm.com
(512) 322-5810

Tina Ramage

cramage@lglawfirm.com
(512) 322-5887



